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FOREWORD

The Swedish Institute for European Policy Studies, SIEPS, conducts and
promotes research, evaluations, analyses and studies of European policy
issues, with a focus primarily in the areas of political science, law and
economics. SIEPS strives to act as a link between the academic word and
policy-makers at various levels. SIEPS considers it important to broaden
and intensify research into matters that are significant for the future
development of the European Union.

This report concerns the role of the national courts in the application and
enforcement of Community law. According to the author the European
Union is, at this time, under a “constitutional momentum”. Even if the text
of the Treaty will not be ratified the Constitutional Treaty will probably
affect the role of national courts in the near future. The Constitutional
Treaty has, in fact, reopened the debate on many controversial constitu-
tional issues such as supremacy, attribution of competences and judicial
kompetenz-kompetenz. All those questions are closely linked to the role
of the national courts. Furthermore, the European Court of Justice has
developed a solid case-law relating to the mandate and duties of the natio-
nal courts. This report shows that this jurisprudence is still developing and
that it has been marked by important judicial activity of the Court in recent
years.

Stockholm, November 2005

Annika Strom Melin
Director
SIEPS
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THE ROLE OF THE NATIONAL COURTS IN THE
EUROPEAN UNION: A FUTURE PERSPECTIVE

INTRODUCTION

Questions
What is the future role of national courts? What is their role now? Will
that role drastically change?

In providing an answer to those questions, three factors must be taken into
consideration. First of all, it should be kept in mind that the role of the
national courts in the application and enforcement of Community law has
always been of crucial importance. As AG Tesauro noted, the national
courts are the natural forum for EC law.' Secondly, the European Union is,
at this time, under a “constitutional momentum”. Indeed, the Treaty estab-
lishing a Constitution for Europe (the Constitutional Treaty or CT) has
been signed by the twenty-five Member States in October 2004. This new
Treaty may affect the role of the national courts in the near future, even if
the text of the Treaty will not be ratified. The CT has, in fact, reopened the
debate on many controversial constitutional issues such as supremacy, attri-
bution of competences and judicial kompetenz-kompetenz.* All those ques-
tions are closely linked to the role of the national courts. Thirdly, the Euro-
pean Court of Justice has developed solid case-law relating to the mandate
and duties of the national courts. This jurisprudence is obviously still
developing and in recent years has been marked by the important judicial
activity of the Court in this field.

Outline

This report proposes to look at the recent case-law of the European Court
of Justice and the new provisions of the Constitutional Treaty in order to
assess the future role of the national courts. The report is divided into three
parts. The first part deals with the issues of judicial kompetenz-kompetenz
and supremacy appearing both in the ECJ and national case-law. It exam-

' Tesauro, “The Effectiveness of Judicial Protection and Cooperation between the Court of
Justice and National Court”, in Festskrift til Ole Due, Liber Amicorum 1994, Gad,
Copenhagen, pp. 355 et seq., at p. 373.

? See e.g. Lenaerts and Gerard, “The Structure of the Union according to the Constitution for
Europe: The Emperor is getting Dressed”, ELRev.2004, pp.289-322, Albi and van
Elsuwege, “The EU Constitution, National Constitutions and Sovereignty: An Assessment of
European Constitutional Order”, ELRev. 2004, pp.741-765, at pp.761-762, Dyevre,

“The Constitutionalisation of the European Union: Discourse, Present, Future and Facts”,
ELRev.2005, pp.165-189.



ines the differing views between the ECJ and some of the national courts
regarding those questions. The second part focuses on the provisions of the
Constitutional Treaty relevant to the future of the national courts. This con-
cerns mainly the provisions relating to supremacy, national constitutional
autonomy and the listing of competences. It is argued that the Constitu-
tional Treaty transpires legal pluralism. The third part analyzes, in light of
the Constitutional Treaty, the mandate of the national courts, their role in
the application of the Charter of Fundamental Rights (CFR) and the cur-
rent jurisprudential development in the context of the preliminary ruling
procedure. It demonstrates, inter alia, that the ECJ, through its case-law,
has been extremely active in the recent years in order to ensure more effec-
tiveness.

Before entering into the substantive issues of this report, I find it appropri-
ate to briefly comment on the nature of the Treaty establishing the Consti-
tution. Through this report, I qualify this Treaty as a Constitutional Treaty.’
That may seem paradoxical, let me try explaining it. Different types of de-
finitions can be provided in order to determine the elementary components
of a Constitution. A minimalist definition consists in focusing on the attri-
bution of competences between the respective entities of the State (or insti-
tutions) and on the existence of a bill of fundamental rights for the individ-
uals which ensures their protection.’ Subsequently, in light of the above
definition, it seems convincing to contend that the Treaty of October 2004
is a Constitution. By contrast, a maximalist definition may also be pro-
posed. Piris has considered that a Constitution can be divided into six ele-
ments: a Constitution organises the government of the entity to which it
applies, a Constitution prescribes the extent and manner of the exercise of
sovereign powers, a Constitution is the absolute rule of law: any official
act in breach of it is illegal (this presupposes a constitutional or supreme
court), a Constitution frequently lists rights of the individual and guaran-
tees their protection, a Constitution derives its authority from the governed

* The use of this terminology reflects the existence of a sui generis Constitution
(substantively and procedurally).

* Van Gerven, “Toward a Coherent Constitutional System within the European Union”, EPL
1996, pp.81-101, at p.82. To quote van Gerven, “in a constitution basic principles and rules
are to be found which, on the one hand, recognise fundamental rights and freedoms of
individuals...and, on the other hand, establish institutions and organs through which public
authority is exercised, and define competencies belonging to each of them”.



and is agreed upon by the people, a Constitution is the fundamental law of
a Nation or State.’ The last criterion has lead to much debate.® It is argued
here that it is not imperative for a Constitution to be tied with the concept
of State. In other words, the Constitutional Treaty does need to resemble
trait pour trait to the Constitution of a State and thus should be perceived
as a sui generis Constitution.’

* Piris, “Does the European Union have a Constitution? Does it need one?”, ELRev. 1999,
pp..557-585, at p.558.
¢ Ibid., at p.569. This traditional view can be summarised by the famous sentence of Kirch-
hof, “wo kein Staat, da keine Verfassung, und wo kein Staatsvolk, da kein Staat” (“[t]here is
no Constitution without state, and no state without state people”). According to Piris, “an
important criterion in the law dictionary of a Constitution refers to “a Nation or State”. On
this point, the answer is clear and straightforward. The EU, although it has some attributes
of a State, is clearly not a State. One of the basic elements, which lack, is that the authority
is not received directly from the citizen. It is worth noticing that the last requirement has
been the object of a tremendous debate. Indeed, one find a part of the doctrine, which
appraises the concept of European Constitution as necessary inter-linked to the notion of
State. The author (at p.583) came to the conclusion that “the EU does not have and does
not need a Constitution like a State’s, simply because it is not a State”. Similarly, van
Gerven (supra, at pp.83-84) argued that he is in profound disagreement with Kirchof’s
opinion. The author contemplates the concept as deficient in order to cope with the
existence of the modern States and particularly the multicultural States (such as Belgium).
At the end, this Constitution should be called a Constitutional Treaty since it has been
adopted under Article 48 TEU. Thus, it constitutes a sui generis Constitution both as to its
substance and adoption.

<



SUMMARY AND CONCLUSIONS

This report stresses that the role of national courts, as to the enforcement
and application of EC/Union law, will not only remain central, but will ar-
guably increase. This conclusion is based on the analysis of the relevant
provisions of the Constitutional Treaty (Part Two) and the recent jurispru-
dence of the ECJ (Part Three). As to the former, it will be demonstrated in
Part Two that the Constitutional Treaty provisions reflect legal pluralism.
This “philosophy” is, indeed, achieved in practice by an extensive and
healthy dialogue between the national courts and the ECJ. Such a finding
appears correct by reading Article I-5 CT (national constitutional autono-
my) in conjunction with Article I-6 CT (principle of supremacy), but also
in examining the important place, in the text of the CT, of the principle of
conferred powers in relation to both the primacy clause and the listing of
competences (Articles I-12 to 1-18 CT). This approach implies a non-hier-
archical relationship between Union law and national constitutional law. In
other words, the two legal orders are coexisting. A serene coexistence can
only survive through a stalwart cooperation between the national courts
and the Court of Justice.

As to the latter, the case-law of the ECJ regarding the role of the national
courts has substantially been developed in recent years (Part Three). This is
of particular importance seeing that the Constitutional Treaty will not ad-
versely affect the nature of the preliminary ruling procedure.® By con-
sequence, the new ECJ cases (will) clearly have an influence on the future
role of the national courts. This jurisprudence, studied below, points to-
wards a more effective enforcement of Community law and also leads to
an “empowerment” of the mandate of the national courts. This increase of
power is followed by an increased responsibility in applying Community
law and, especially, the acte clair doctrine. This current trend is not so sur-
prising since the number of national courts has more or less doubled in
May 2004 with the accession of ten new Member States. These national
judicial authorities do not boast yet a sufficient maturity to apply Commu-
nity law. In that sense, detailed and strict guidelines must be provided
through the ECJ jurisprudence. The Intermodal case, given by the ECJ in
September 2005, offers an interesting illustration of tidy guidelines.’ In ad-
dition, it is essential that the national courts from the older Member States
provide “examples” to the new comers and thus show their interest and

* Article 11I-369 CT is quasi similar to Article 234 EC.
° Case C-495/03 Intermodal [2005] n.y.r.
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willingness to apply Community law in good faith, e.g. by relying parsi-
moniously on the acte clair doctrine.

Finally, it should always be kept in mind that the coexistence between the
national courts and the ECJ implies a complete deference to the respective
jurisdiction of each court. In that regard, the text and effectiveness of the
EC Treaty necessitate the Court to be the final arbiter of the boundaries of
the Union’s competences and of the validity of its acts. As seen in Part I, it
must be made clear once again that the national courts do not contest the
competence of the ECJ to control the validity of Community law, but its
exclusive jurisdiction to declare it invalid. Though in theory some national
constitutional courts have put into question the exclusive jurisdiction of the
EClJ, in practice they have never invalidated a Community act. Indeed, na-
tional courts would think, rethink and cogitate at length before coming to
such conclusions that would result in a crisis endangering the uniformity
of Community law and lead to the assured destruction of the relationship
between the two legal orders. Furthermore, this type of extreme situation
has, fortunately, been avoided by the ECJ in taking very seriously the pro-
tection of fundamental rights, the preliminary questions on validity and
also in establishing a healthy judicial dialogue with the national courts.

Importantly, the entire analysis will not diverge in the situation where the
Constitutional Treaty is not ratified. First of all, the development of the
role of the national courts is more or less independent of the final ratifica-
tion of the Constitutional Treaty. Indeed, this development mainly takes
place in the ECJ case-law. In addition, the controversial constitutional is-
sues addressed in this report such as supremacy, attribution of competences
and judicial kompetenz-kompetenz have existed before the Constitutional
Treaty and will continue to exist even if the CT is not ratified. Also, it is
worth remarking that the Constitutional Treaty has partly codified the case-
law of the ECJ in relation to matters such as supremacy, listing of compe-
tences and fundamental rights. In that sense, in the event of non-ratifica-
tion, it might be extrapolated that the future Treaty, replacing the Constitu-
tional Treaty, would not radically differ from the existing text. One might
thus assist to the rebirth of many of the CT provisions."

On 13 October 2005, Commission Vice-President Wallstrom presented the so-called plan D
(Democracy, Dialogue and Debate) urging the Member States to engage with citizens in a
debate on the future of Europe. According to Article IV-447 CT, the Treaty shall enter into
force on 1 November 2006 provided that all the instruments of ratification have been
deposited. However, Article IV-443(4) CT states that “[i]f, two years after the signature of
the treaty amending this Treaty, four fifths of the Member States have ratified it and one or
more Member States have encountered difficulties in proceeding with ratification, the
matter shall be referred to the European Council”.

11



1 KOMPETENZ-KOMPETENZ, SUPREMACY AND
(NATIONAL) COURTS

This part focuses on the definitional issues of kompetenz-kompetenz as
well as its relationship with the principle of supremacy (1.1.). Then, it will
provide an overview of the ECJ case-law as to the scope of the principle of
supremacy. In that regard, the obligations for the national courts resulting
from supremacy will be scrutinized (1.2.). The last section will demon-
strate that some national courts do not agree with the ECJ jurisprudence
regarding supremacy and judicial kompetenz-kompetenz (1.3.).

1.1 The Problem

1.1.1 Defining Kompetenz-Kompetenz

The issue of kompetenz-kompetenz and supremacy are closely interrelated
and it is often difficult to dissociate them. Before assessing the role of the
national courts, it appears thus important to define the scope of these con-
cepts as well as their overlap.

As to the concept of kompetenz-kompetenz (La compétence de la compé-
tence), which means bluntly the competence to decide on the competence,
it is important to draw a distinction between legislative and judicial kompe-
tenz-kompetenz. Legislative kompetenz-kompetenz, which may also be cal-
led constitutional competence-competence,'' has been described more pre-
cisely as follows:

The power to determine the legitimate scope of competence.'

The power to determine and extend its own jurisdiction.”

The power to decide independently and freely on the attribution of com-
petences to a public authority."

The ultimate authority to distribute competence in a division of power
structure."”

The legislative kompetenz-komptenz is intricately related to the existence of
an autonomous European legal order and to the question whether the EU
institutions boast legislative competence-competence. It seems accepted by

"' According to the author, better reflects the fundamental nature of the issue and the level at
which these decisions are made.

2 Shaw, “Europe’s Constitutional Future”, PL 2005, pp.132—151, at p.142.

1 Weiler, “The Autonomy of the Community Legal Order Through the Looking Glass”,
in The Constitution of Europe, Cambridge, 1999, pp. 286 et seq., at p.312.

" Pernice, “Multilevel Constitutionalism in the European Union”, ELRev. 2002, pp.511-529,
at p.519.

5 Claes, The National Courts’ Mandate in the European Constitution, thesis 10 June 2004,
Maastricht, at p.512.
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the major part of the doctrine that the Union does not have this power
since whatever the powers attributed by the Treaties they are derived from
the Member States’ delegation.'® This is the principle of attributed powers.
Also it is worth noting that the Federal Constitutional Court in the Maas-
tricht case made clear that the Member States remain the masters of the
Treaty.” In a similar vein, during the accession of Sweden, the Government
Bill made clear that it is the Member States, not the EC institutions, which
decide in the Union how far the cooperation shall extend and what com-
petence the EC institutions shall be given.'®

1.1.2 Judicial Kompetenz-Kompetenz

By contrast, judicial kompetenz-kompetenz, according to Craig, raises the
issue of who is to decide the limits of Community competence."” More pre-
cisely, which court, from the ECJ or the national court, has the final say to
decide on the scope of these competences and to determine whether the
Community has acted ultra vires. In other words, who is the final arbiter
of the validity of Community legislation? At first blush, it appears that the
EC Treaty confers exclusive jurisdiction to the ECJ. In that sense, Article
230 EC states expressly that a direct action before the ECJ can be based
on the lack of competence. This situation is illustrated by the Tobacco Di-
rective case, where the ECJ found that the Directive was invalid due to the
choice of a wrong legal basis.” Also, Article 234 EC empowers the nation-
al courts to make a preliminary ruling on the validity of Community acts.
As stated in the Foto-Frost case, the effectiveness and uniformity of Com-
munity would be put into jeopardy if the national courts were authorized to
decide on the validity of Community legislation. However, this paper will
emphasize that the exclusive jurisdiction of the ECJ has been contested by
the national courts, though avoiding a direct altercation.

As to the principle of supremacy, one may also consider that it constitutes
a dual concept regarding the type of obligations (for the national courts)

' See Dashwood, “The Relationship between the Member States and the European
Union/Community”, CMLRev. 2004, pp-335-381. Weiler and Haltern, “The Autonomy of
the Community Legal Order through the Looking Glass”, HILJ 1996, 411.

'” See Hassemer, “Case-law of the Federal Constitutional Court of Germany regarding the
Position of Constitutional Courts Following Integration into the European Union”, in the
Position of Constitutional Courts Following Integration into the European Union,
Conference September-October 2004, Bled, Slovenia, pp.106—118.

'® Government Bill, 1994/1995: 19 part 1, at p.524 (proposing the constitutional amendment).

" Craig, “Report on the United Kingdom”, in The European Courts and National Courts,
pp-195-224, at p.206.

* Case C-376/98 Germany v. Parliament and Council [2000] ECR 1-8419.
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resulting from its application.”’ Indeed, the principle of supremacy entails
both positive and negative obligations for the national courts. Concerning
the former, the national courts are under an obligation to set aside any do-
mestic legislation that conflict with EC law (positive supremacy). This
obligation is mostly undertaken by ordinary courts and exists even in the
circumstances of constitutional legislation. Concerning the latter, the na-
tional courts are under an obligation not to uphold domestic constitutional
law in order to invalidate EC legislation (negative supremacy). This obliga-
tion is mostly undertaken by constitutional courts and results from the ex-
clusive jurisdiction of the ECJ. The non-respect of this obligation would
create what Craig has called a nuclear problem or what Weiler and Haltern
have denominated a Mutual Assured Destruction.”

At the end of the day, it appears clearly that the issues of judicial kompe-
tenz-kompetenz and (negative) supremacy are closely related. The obliga-
tion for the national court not to uphold national constitutional norms
gives the answer to who is the final arbiter of the validity of Community
law, that is to say the ECJ.* From the perspective of European law, the
answer is easy to give. However, there is another view voiced by some na-
tional supreme/constitutional courts that do not agree with the exclusive
jurisdiction of the ECJ and claim jurisdiction to apply their own Constitu-
tions.

1.2 The ECJ View

The ECJ case-law regarding the scope of the principle of supremacy must
be scrutinized. As seen previously, the principle of supremacy entails two
types of obligations for the national courts, that is to say an obligation to
set aside conflicting national norms and an obligation not to upheld consti-
tutional provisions in order to invalidate Community measures or oppose
the enforcement of Community legislation. The positive obligation comes

' Claes, supra, at p.475. The author considers the principle of supremacy as dual. She makes
a distinction between ordinary and ultimate supremacy.

2 Weiler and Haltern, “Constitutional or International? The Foundations of the Community
Legal Order and the Question of Judicial Kompetenz-Kompetenz”, in Slaughter, Stone
Sweet and Weiler (eds.), The European Courts and the National Courts, 1997, pp.331-364,
at p.362.

# In addition, it is worth noting that the principle of supremacy is strongly connected with the
more general issue of competence. Indeed, if the EU institutions take an act but lack the
appropriate competence, this act must be declared ulfra vires. In this situation, the principle
of supremacy is evidently not applicable. Furthermore, the effects of supremacy are
different according to the competence at issue. For instance, exclusive competence leads to
a strict application of the pre-emption principle. In that sense, it may be said that pre-
emption precedes supremacy.

14



very close from the monist theory and the hierarchy of the norms in the
European legal order. The negative obligation is clearly associated with the
validity and enforcement of Community law.

1.2.1 Supremacy and the Hierarchy of Community Law

The Founding Treaties do not explicitly refer to the supremacy of the
Community legal order over the domestic orders. As is well known, the
ECJ in Costa v. Enel strongly established the lex superior principle.” In
this respect, the Court argued that “by creating a Community of unlimited
duration, having its own institutions, its own personality, its own legal ca-
pacity of representation on the international plane, and more particularly,
real powers stemming from a limitation of sovereignty or a transfer of
powers from the States to the Community, the Member States have limited
their sovereign rights, albeit within limited fields, and have thus created a
body of law which binds both their nationals and themselves”. It results
from the jurisprudence that Community law prevails over all types of
national law (even constitutional law). The application of the principle of
supremacy has consequences especially for the national courts.

In Simmenthal, the ECJ established obligations for both the Member States
(legislature) and the national courts which are justified by the need to
ensure the effectiveness of Community law.” As to the former, the Court
established the pre-emptive effect of Community law which precludes the
adoption of national legislative measures that would be incompatible with
Community provisions. Arguably, pre-emption precedes supremacy. As to
the latter, the Court considered that the principle of precedence (suprema-
cy) renders inapplicable any provision of national law conflicting with
Community law. * In other words, the national courts, which must apply

* Case 6/64 Costa v. Enel [1964] ECR 585.

» Case 106/77 Simmenthal 1I [1978] ECR 629.

*]bid., paras 17-18. The pre-emptive effect can be illustrated by the Simmenthal II jurisprud-
ence, where the ECJ ruled that, “[i]n accordance with the principle of the precedence of
Community law, the relationship between provisions of the Treaty and directly applicable
measures of the institutions on the one hand and national law on the other is such that those
provisions and measures not only by their entry into force render automatically inapplicable
any conflicting provision of current national law but — in so far as they are an integral part
of, and take precedence in, the legal order applicable in the territory of each of the member
States — also preclude the valid adoption of new national legislative measures to the extent
to which they would be incompatible with Community provisions. Indeed any recognition
that national legislative measures which encroach upon the field within which the Com-
munity exercises its legislative powers or which are otherwise incompatible with the pro-
visions of Community law had any legal effect would amount to a corresponding denial of
the effectiveness of the obligations undertaken unconditionally and irrevocably by Member
States pursuant to the Treaty and would thus imperil the very foundations of the Com-
munity”.

15



Community law in its entirety and protect rights conferred on individuals,
are under an obligation to set aside domestic legislation (prior or sub-
sequent to the Community rule) contrary to Community law.”” It is not
only for the constitutional courts to set aside, but also the ordinary courts
must fulfill this obligation resulting from the principle of supremacy.*

Importantly, the obligation to set aside conflicting national norms does not
necessary lead to the abrogation (void) of the national legislation.” This in-
terpretation is confirmed by the /N.CO.GE case, where the ECJ favored
the inapplicability of the national measure. In contrast, in Factortame, the
ECJ was confronted with the question whether it should set aside a rule
preventing a national court seized of a dispute falling within the scope of
Community law from granting interim relief. The Court, referring to the
Simmenthal judgment, stated that, “[a]ny provision of a national legal
system and any legislative, administrative or judicial practice which might
impair the effectiveness of Community law by withholding from the
national court having jurisdiction to apply such law the power to do every-
thing necessary at the moment of its application to set aside national
legislative provisions...are incompatible”.”’ The Court found an obligation
for the national court to set aside obstructive national rules which prohibit
the conferral of a suitable remedy. Accordingly, this obligation stems not
only from the principle of effectiveness, but also from the application of
the principle of loyalty (Article 10 EC) in order to ensure the legal protec-
tion which derives from the direct effect of Community law.”? At the end,
the House of Lords abrogated the national rule prohibiting the granting of
interim injunctions against the Crown.

1.2.2 Supremacy and the Validity/Enforcement of

Community Law
Also, it should be stressed that the supremacy of Community law applies
to the constitutions of the Member States. The Court, in Internationale

7 1bid., paras 20-21.

¥ Jacobs, “The Evolution of the European Legal Order”, CMLRev. 2004, pp.303-316, at
p-315.

* Dashwood, “The Relationship between the Member States and the European Union/Com-
munity”, CMLRev. 2004, pp-335-381, at p.378, “I always read the Simmenthal judgment as
authority for the further point that the principle of primacy of Community law does not
render a national provision, which is in conflict with Community law, automatically null
and void: it merely requires a national judge to refrain from applying the national provision
and to give the Community provisions full intended effect”.

* Joined Cases 10 and 22/97 IN.CO.GE [1998] ECR 1-6307. See also, Case C-198/01
Consorzio Industrie Fiammiferi (CIF) [2003] ECR 1-8055, para 53.

3 Case C-213/89 Factortame [1990] ECR 1-2433, para 20.

*1bid., para 19.
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Handelsgesellschaft, stressed the need to ensure the uniformity and effica-
cy of Community law in all the Member States. Indeed, it would be a
tremendous step-back if the States were allowed to use their domestic con-
stitutions in order to circumvent the Community obligations.*® The Court
ruled that “the validity of a Community measure or its effect within the
Member States cannot be affected by allegations that it runs counter to
either fundamental rights as formulated by the constitution of that State or
the principles of a national constitutional structure”.* To put it in a nut-
shell, there is an obligation for the national court and the Member States
not to invoke constitutional provisions against the enforcement of Com-
munity law or the validity of Community legislation.

First, there is a duty for the Member States not to use constitutional provi-
sions to justify the non-respect of the obligations resulting from primary
and secondary Community law. As to primary law, Commission v Luxem-
bourg, a case concerning Article 48 EC and the national requirement for
posts in the public service involving the exercise of powers, provides a
good example.” The Grand Duchy of Luxembourg invoked Article 11 of
the national Constitution, according to which only Luxembourg national
may occupy civil and military posts, in order to discard the application of
Community law. It argued that it constitutes a supreme rule of domestic
law that precludes the breach of obligations alleged by the Commission.
The Court stated with force that “recourse to provisions of the domestic
level systems to restrict the scope of the provisions of Community law
would have the effect of impairing the unity and efficacy of that law”.*¢
The same type of reasoning is applicable to the implementation of sec-
ondary law, e.g. Directive.”

Second, there is an obligation not to uphold national (constitutional) provi-
sions against the acts of institutions in order to declare their invalidity. The
ECJ, as seems to follow from the Internationale Handelsgesellschaft or the
Hauer cases, was thus concerned by the fact that the national courts may
review EC law in light of their own constitutional law. In the words of the
Court, “recourse to the legal rules or concepts of national law in order to

» Case 11/70 Internationale Handelsgesellschaft [1970] ECR 1125.

*1bid., para 3.

» Case C-473/93 Commission v. Luxembourg [1996] ECR 1-3207. See also Case 149/79
Commission v. Belgium [1980] ECR 3881.

*¢Ibid., paras 37-38.

7 See Case C-285/98 Kreil [2000] ECR 1-69, For instance in Kreil, Article 12 A of the Basic
Law barred women from serving in military positions involving the use of arms and was
thus contrary to Directive 76/201 which is declared applicable to employment in the public
service.
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judge the validity of measures adopted by the institutions of the Communi-
ty would have an adverse effect on the uniformity and efficacy of Commu-
nity law. In fact, the law stemming from the Treaty, an independent source
of law, cannot because of its very nature be overridden by rules of national
law, however framed, without being deprived of its character as Com-
munity law and without the legal basis of the Community itself being
called into questions”.**

In the wake of this ruling, the ECJ made clear in Foto-Frost that it had ex-
clusive jurisdiction to rule on the validity of Community acts. It appears
important to look at the reasoning of the Court in more detail.” Before
entering into the reasoning, it is worth noting that Article 234(1)(b) EC
provides the individual applicant with an indirect action to challenge the
validity of Community acts. According to the said Article, the national
courts can refer questions to the ECJ concerning the validity and inter-
pretation of acts of the institutions of the Community. In that regard, the
Court remarked that Article 234 EC (ex 177) does not settle the question
whether national courts may declare invalid the acts of the institutions.*

Then it considers two situations. On the one hand, the national courts may
consider the validity of Community acts, that is to say that if they consider
that the grounds put forward are unfounded they may reject them and con-
cluded that the measure is valid.*’ On the other hand, the national courts do
not have the power to declare acts of the Community institutions invalid.
In that regard, the Court assessed the purpose of the preliminary ruling
procedure and stressed that the powers conferred by Article 234 EC are to
ensure that Community law is applied uniformly by national courts. Ac-
cording to the Court, “[t]hat requirement of uniformity is particularly im-
perative when the validity of a Community act is in question. Divergences
between courts in the Member States as to the validity of Community acts
would be liable to place in jeopardy the very unity of the Community legal
order and detract from the fundamental requirement of legal certainty”.*

Thus, in the second situation, the ECJ has the exclusive jurisdiction to de-
clare acts of the Community invalid.” This is primarily justified by the

*1bid., para. 3.

* Case 314/85 Foto-Frost [1987] ECR 4199.

“Tbid., para 13.

*Ibid., para 14.

“1bid., para 15.

#Ibid., para 19. National court and application for interim measures, see case C-465/93
Atlanta [1995] ECR 1-3761. The national court can grant interim relief. Must have serious
doubts as to the validity of the Community measure and must have referred the measure for
a preliminary ruling.
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need to avoid divergences between the (supreme/constitutional) national
courts which would have the effect of impairing the unity of the Com-
munity legal order. Then, the ECJ, in analyzing the text of Article 234 EC
and the place of the ECJ in the preliminary ruling procedure, resorts to the
argument of effectiveness. According to the Court, the coherence of the
system requires that the power to declare act invalid must be reserved to
the Court of Justice since Article 234 EC gives exclusive jurisdiction to the
ECJ. By referring to Articles 20 and 21 of the Statute of the Court of
Justice (concerning the participation of the Community institutions in the
proceedings, supply of information by the institutions and Member States
not participating in the proceedings), the Court is considered to be in the
best position to decide the validity of Community acts.*

The Foto-Frost case is a strong ruling. It is clear, simple, persuasive as
well as pedagogical. Interestingly, the argument of effectiveness, used in
the Simmenthal case, is now completed by the argument of uniformity.*
This judgment thus provides as a sound integrating element for effective-
ness and uniformity. It is without doubt that the ECJ has judicial kom-
petenz-kompetenz. However, this approach has been challenged and there
has, in certain circumstances, been problem in some Member States in re-
conciling Community law with the provisions of their national constitu-
tions. Arguably, in a Europe composed of twenty-five Member States the
risk of divergences is higher and thus the necessity to have one single
Court (the ECJ) to decide on the validity of Community acts is vital.

The Community legal order would be undermined if provisions of national
constitutional law could be used, by the national courts, to invalidate Com-
munity measures or as exceptions to the enforcement of Community law.*

“1Ibid., paras 17-18.

* See, House of Lords, “The Future Role of the European Court of Justice”, 6" report, 2004,
para 63. Koeck referred to the principle of workability (International law), “[i]nternational
or supranational organisations, as federal states, will not be able to function if each member
state, as each component part, would be able to decide for itself whether a power claimed
by the organisation, as by the federation, may or may not be exercised in a given case. ... If
applied to the future Union, the principle of workability demands that it is the Union itself,
and not the individual Member State, that is to have the power to decide disputes over its
competences. And since, in contrast to many international organisations, the future Union
will have, as the present Union and, more particularly, the European Community, does have,
at its disposal a special organ for deciding legal questions, viz. the European Court of
Justice, it is most proper to invest the Court with the power to decide questions of com-
petence with binding effect both for the Union and the Member States”.

* Skouris, “The Position of the European Court of Justice in the EU Legal Order and its
relationship with National Constitutional Courts”, in The Position of Constitutional Courts
Following Integration into the European Union, Conference September-October 2004, Bled,
Slovenia, pp.37-47.
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In certain occasions, the national courts have been reluctant to recognize
the exclusive jurisdiction of the ECJ regarding the validity of Community
acts and the supremacy of Community law over national constitutional law.

1.3 The Views of the National Courts

The national courts have reacted differently to the ultimate judicial kompe-
tenz-kompetenz of the ECJ. Importantly, most of the national courts do not
see any objection to the exclusive jurisdiction of the ECJ.*” However, some
national courts have claimed jurisdiction to review Community acts. In-
deed, domestic constitutions of some Member States have been framed in
such a way that the final constitutional, legislative and judicial authority
lies in the Member State. Consequently, as rightly put by Denza, “[n]ation-
al courts have made clear that their own mandate is ultimately based on
their own constitution, that the supremacy of European Community law is
accepted because it has been given effect by national constitutional modal-
ities, and that national constitutions may under extreme circumstances
impose limits on it”.** A good illustration is provided by the Maastricht
decision of 12 October 1993. The litigation before the German Constitu-
tional Court (the Bundesverfassungsgericht) is perhaps the most often
quoted, but is not unique. There have been other landmark cases in the
Constitutional/Supreme courts of other Member States, including France,
Italy, Spain and Denmark.*

1.3.1 The Constitutional Court in Germany

The Federal Constitutional Court (FCC) in Germany provides a good
illustration as to the reactions of the national court against the principle of
supremacy and the related issue of the exclusive jurisdiction (judicial kom-
petenz-kompetenz) of the ECJ. Those issues have arisen mainly in the con-
text of fundamental rights and the division of competences. The assertion
by the ECJ, in Internationale Handelsgesellschaft, that Community law is
superior to the national law of the Member States, even their constitutional

47 See House of Lords, “The Future Role of the European Court of Justice”, 6™ report, 2004,
para 65. Craig stated that “[n]ational courts have not in general accepted that the European
Court of Justice has the ultimate Kompetenz-Kompetenz...1 do not know of any constitution-
al court which has unequivocally ever said that they admit that the ECJ has the ultimate
Kompetenz-Kompetenz. The Belgian court is probably the one that has come closed to it,
but I do not think even the Belgian court has accepted that an unequivocal Kompetenz-
Kompetenz resides within the ECJ”.

*#1Ibid., para 67.

# See in this respect, Oppenheimer (eds.), The Relationship between European Community
law and National Law: The Cases, Cambridge, 1994. This book provides a compilation of
the cases from the Member States.
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law, triggered the national court’s rebellion, which reacted against the
evident lack of human rights within EC law.® Notably, the possibility to
control the compatibility of Community law in the light of fundamental
rights guaranteed by national constitutional law was already invoked by the
Federal Constitutional Court (FCC) in 1967.!

The German Constitutional Court, in Internationale Handelsgesellschaft
(1974), did not accept the ruling of the ECJ. The national court con-
sidered that the European standard of protection of fundamental rights was
not sufficient even if, in casu, the Community legislation did not infringe
German fundamental rights. Therefore, the ECJ started to build an un-
written bill of rights with the help of general principles of Community law.
Significantly, one can see here the clear link between the construction of
an effective Community legal order and the need to ensure the legitimacy
of the system with the help of general principles.

It may be argued that the Community was, apparently, in search of legitim-
acy in order to penetrate the domestic legal orders. The interaction between
Community law and national law is salient in this context. Arguably, the
German and Italian constitutional courts have “forced” the ECJ to adapt its
case-law and create an “unwritten constitution”. The ECJ in 1974, in the
Nold case, restated its formulation established in Stauder and in Interna-
tionale Handelsgesellschaft, where fundamental rights are considered as
forming an integral part of the general principles of law, the observance of
which is ensured by the Court.”

Also, the Court clarified the importance of the national constitutions. The
ECJ ruled that it is bound to draw inspiration from constitutional traditions
common to the Member States and cannot therefore uphold measures that
are incompatible with fundamental rights recognized and protected by the
constitutions of those States.” Furthermore, the Court similarly ruled that
international treaties, for the protection of human rights, could supply
guidelines, which would be followed within the framework of Community

%0 See for an overview of the debate, Dallen, “An Overview of European Community
Protection of Human Rights with some Special References to the UK”, CMLRev. 1990,
pp. 766-772. De Witte, “The Past and Future Role of the European Court of Justice in the
Protection of Human Rights”, in Alston (eds.), The EU and Human Rights, pp.859-897,
at pp. 863-864.

*' Bundesverfassungsgericht, 18" October 1967, BVerfGE 22, 233.

2 Decision of 29 May 1974, Internationale Handelsgesellschaft, BVerfGE 37, 271 [1974]
CMLR 540.

* Case 4/73 Nold [1974] ECR 491, at p. 507.

** This part constitutes the clarification and adopts a similar reasoning to that in
Internationale Handelsgesellschafft.
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law. In national law, constitutional provisions and principles protect human
rights whether written or unwritten, whereas in international law wide net-
work of conventions has been adopted for this purpose. In Community law,
the basic Treaties contained no specific provision for the protection of
human rights as such (partly due to the economic character of the Union,
which makes such encroachment very unlikely).

Relying on the general principles of law derived from the constitutions of
the Member States and on relevant international treaties, the Court, be-
tween 1974 and 1986, set up a range of fundamental rights recognized and
protected in the Community law order, these being (in chronological or-
der): the right to property, freedom of trade union activity and the right to
join an association, the principle of limitation of State prerogative in a “de-
mocratic society”, freedom of religion, the prohibition of discrimination
based on gender, the right to respect for private and family life, home and
correspondence, the right to carry on an economic activity, non-retro-
activity of penal provisions and the right to effective judicial protection.

Finally, the German Federal Constitutional Court (1986), in Wiinsche
Handelsgesellschaft (Solange 11), considered that the protection of funda-
mental rights in the EC order was adequate.” In other words, the Federal
Constitutional Court would not exercise its jurisdiction as long as the
Community level of protection is equivalent to the national rights
standard.”® In the “Banana case” (2000), it confirmed that the protection
of fundamental rights was sufficient, and that it will not automatically
adjudicate a complaint concerning the validity of a Community act in the
light of the Basic Law (German Constitution).” Thus, it may be concluded
that the supremacy of EC law over the national constitutional law was ulti-
mately recognized with the help of the general principles of law and the
legitimacy flowing from their very nature.

* Decision of the 22 October 1986, BVerfGE 73, 339 [1987] 3 CMLR 225.

¢ Kumm, “Who is the Final Arbiter of Constitutionality in Europe?: Three Conceptions of the
Relationship between the German Federal Constitutional Court and the European Court of
Justice”, CMLRev. 1999, pp.351-386, at p. 364. The author stated that, “/a/ccording to the
doctrine enunciated in its solange Il decision and restated in the Maastricht judgment, the
FCC will not exercise its jurisdiction concerning basic rights so long as rights protections
existing at the Community level are essentially equivalent to those protections present in the
German Constitution. He also considered (at p. 369) that, “[t]he Maastricht judgment
modified the no jurisdiction so long as formula of the Solange II decision to become
jurisdiction, but exercised in a relationship of co-operation with the ECJ”.

7 See, BVerfGE 102, 147.
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As to the German FCC, in Internationale Handelsgesellschaft (1974),* it
declared that “as long as” (Solange I) Community law had not developed a
standard of fundamental rights protection equivalent to the Grundgesetz,
the German constitutional provisions would prevail over Community law.
However, the FCC did not invalidate the Community act by having re-
course to the national constitutional provisions. Also, it must be noted that
the Nold case of the ECJ, was given and transmitted to the FCC less than
two weeks before the ruling in Solange I. Consequently, it may be said that
the ECJ seemed to be extremely preoccupied by the reactions of the
national court. In other words, these reactions had to be taken seriously.
Arguably, in the wake of the FCC decision, the ECJ started to elaborate an
“unwritten Bill of Rights” founded on the constitutional traditions common
to the Member States, but also the international human rights treaties (par-
ticularly the ECHR as will be stressed further on).

At the end of the day, the reaction of the Karlsruhe judges was a harsh but
positive one. At the Community level, one might consider that a national
reaction lead to either positive or negative effects. In that sense, the posi-
tive effect largely depends on how the Community institutions (in casu
the Court) are able to answer and absorb the national backlash. The Com-
munity response to the national laments may be deemed effective and
forcefully persuasive. Twelve years after the Solange I decision, which
might have imperilled the very foundations of the European legal order,
i.e. by undermining seriously the principle of supremacy, the FCC gave a
clear sign of relaxation.

The German judges in Wiinsche Handelsgesellschaft (1986) stated that
“as long as” the level of fundamental rights protection in the Community
legal order remains adequate to the German standard, there is no need to
examine the compatibility of the Community legislation in the light of the
Grundgesetz (Solange II). The FCC, in Solange II, undertook a profound
analysis of the ECJ jurisprudence in the human rights field and pointed out
the various principles elaborated by the European Court.®® The German
court came to the conclusion that the ECJ increased and stiffened the level
of human rights protection.” The FCC, thus, recognized that the level of

8 Bundesverfassungsgericht, 29 May 1974, BVerfGE 37, 271 at p. 280.

* Bundesverfassungsgericht, 22 October 1986, Wiinsche Handelsgesellschaft, BVerfGE 73,
339 at p. 386..

% The FCC referred to the right to property, the right to freedom of activity, freedom of
association, the principle of equality, the protection of the family, freedom of religion, the
principle of proportionality, the principle of legal certainty, non-retroactivity, non bis in
idem, the right to a fair trail and the right to an effective judicial protection.

' Wiinsche Handelsgesellschaft, supra n.59, BVerfGE 73, 339 at pp. 379-382.
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fundamental protection was sufficiently ensured. Nevertheless, the German
Basic Law remains like a Damocles sword over the European judges, who
have to furnish a high standard of protection, i.e., a standard guasi-similar
or at least not incompatible with the Grundgesetz.

The “spectre” of the lack of fundamental rights’ protection resurrected in
the wake of the Maastricht Treaty. The Maastricht decision of the FCC,
also known as the Brunner case,” exemplifies the persistent interest of the
German constitutional court regarding the issue of basic rights. This deci-
sion, however, did not focus essentially on the human rights problematic,
but mainly concerned the question of legislative competence and demo-
cratic legitimacy.® The FCC reviewed the Treaty of Maastricht in light of
the Basic Law and found that it was not contrary to the democratic prin-
ciples since the German Parliament preserved competences of substantial
importances. In that respect, the German Court stressed that the Member
States are the masters of the Treaties.*

Boom has undertaken a detailed comparison of the Maastricht decision
with the decision of the United States Supreme Court (USSC) in Martin v.

 Bundesverfassungsgericht, 12 October 1993, Brunner, BVerfGE 89, 155, in 1 CMLR [1994]
pp. 57-109.

& Kumm, “Who is the Final Arbiter of Constitutionality in Europe?: Three Conceptions of the
Relationship between the German Federal Constitutional Court and the European Court of
Justice”, CMLRev. 1999, pp. 351-386. See also Schmid, “The Neglected Conciliation
Approach to the Final Arbiter Conflict: A Critical Comment on Kumm”, CMLRev. 1999,
pp. 509-514. For a critical analysis of the Maastricht Decison, see Weiler, “The State ‘liber
alles’: Demos, Telos and the German Maastricht Decision”, 1995, www.law.harvard.edu, see
also, Kokott, “German Constitutional Jurisprudence and European Integration II”, EPL
1996, pp. 413 et seq. Herdegen, “Maastricht and the Constitutional Court: constitutional
restraints for an Ever Closer Union”, CMLRev. 1994, pp. 235 et seq, Everling, “The
Maastricht Judgment of the German Federal Constitutional Court and its Significance for
the Development of the European Union”, YEL 1994, Wieland, “Germany in the European
Union — The Maastricht Decision of the Bundesverfassungsgericht”, EJIL 1994, pp. 259 et
seq.

“ Brunner, supra, “The exercise of sovereign power through a system of states such as the
European Union is based on authorisations from states which remain sovereign ... If
European institutions and bodies were to treat or develop the Union Treaty in a way that
was no longer covered by the Treaty in the form that is the basis for the Law on Accession,
the resulting legislative instruments would not be legally binding within the sphere of
German sovereignty. The German state bodies would be prevented, for constitutional
reasons, from applying them in Germany. Accordingly the Federal Constitutional Court
reviews legal instruments of European institutions and bodies to see whether they remain
within the limits of the sovereign rights conferred on them or whether they transgress those
limits.” See also, Hassemer, “Case-Law of the Federal Constitutional Court of Germany
Regarding: The Position of Constitutional Courts Following Integration into the European
Union”, in “The Position of Constitutional Courts Following Integration into the European
Union”, Conference September-October 2004, Bled, Slovenia, pp.106—118.
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Hunter (1816)%, where the Supreme Court of Virginia refused to follow the
mandate of the USSC, considering that the USSC had exceeded its juris-
diction and acted ultra vires.® According to the same author, “/t/he Maas-
tricht decision is the latest and strongest, since Solange I, challenge to the
ECJ. It is this steady opposition that leads to Germany's appellation of the
Virginia of Europe”.” More importantly, the FCC, in recital 13 of the
Maastricht case, stated that, “[t]he Federal Constitutional Court by its
jurisdiction guarantees (citing expressly Solange I and II) that an effective
protection of basic rights for the inhabitants of Germany will also general-
ly be maintained as against the sovereign powers of the Communities and
will be accorded the same respect as the protection of basic rights required
unconditionally by the Constitution . . . Acts done under a special power,
separate from national powers of the Member States, exercised by a supra-
national organization also affects the holder of basic rights in Germany.
They therefore affect the guarantees of the Constitution and the duties of
the constitutional Court, the object of which is the protection of constitu-
tional rights in Germany . . . However, the Court exercises its jurisdiction
on the applicability of secondary Community legislation in Germany in a
relationship of cooperation with the European Court, under which that
Court guarantees protection of basic rights in any particular case for the
whole area of the European Communities, and the Constitutional Court
can therefore restrict itself to a general guarantee of the constitutional stan-
dard that cannot be dispensed with”.*

The Maastricht case may be interpreted as a mere restatement of the
Solange II case. In other words, the German court does not exercise its ju-
risdiction regarding fundamental rights so long as the Community protec-
tion is essentially equivalent to the German Constitution. Another inter-
pretation might be that the Solange II formula (no jurisdiction as long as..)
is replaced in order to become jurisdiction exercised in a relationship of
co-operation with the ECJ in the field of legislative competence. One may,
subsequently, argue that the “jurisdictional extension could conceivably
lead, despite the Court’s affirmation of the Solange II formula, to instances
where the Federal Constitutional Court challenges individual decisions of
the ECJ, instead of merely safeguarding a general level of fundamental
rights protection and stepping in only when that level fell below German

% Martin v. Hunters Lessee, 14 U.S. 304 (1816).

“Boom, “The European Union after the Maastricht Decision: Is Germany the ‘Virginia of
Europe”, 1995, in www.law. harvard.edu, pp. 8-37.

5 Ibid., at p. 37.

& See, supra, CMLR [1994] at p. 79. The FCC has made an explicit reference to Solange II in
fn. 16.
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requirements”.” Limbach (the former President of the FCC) pointed out
that the possibility to control the acts of the European Community stem-
ming from the Solange II does not constitute a danger to Luxembourg ju-
risprudence. The former President of the FCC considered that such a read-
ing of the decision was erroneous and not conformity with Article 23 of
the Fundamental Law.” This Article allows a difference of standard be-
tween Community and German law and, thus, authorizes a lower level of
fundamental rights protection by the Community in certain areas. It would
be a sign that all types of public authorities must respect fundamental
rights in a modern democratic society.” Finally, the respect of the ECJ
competence and the idea of cooperation render superfluous the case-by-
case control by the national constitutional court acting as a watchdog.”
This reasoning, particularly concerning the standard, seems to be con-
firmed by two judgments (4lcan and the “Banana case”) given in 2000 by
the FCC.

As to the first case, a German undertaking (Alcan) obtained a subsidy
from the State without notification to the Commission pursuant to Article
88(3) EC. The Commission declared the aid to be incompatible with EC
law and ordered the national authorities to repay the aid. The German
authorities refused to do so and the ECJ ruled in 1989 that Germany had
committed a breach of the Treaty.” Subsequently, the government of the
Land Rheinland-Pfalz claimed the sum from the undertaking. Alcan main-
tained that the order of recovery was in breach of the principle of legiti-
mate expectations. The national court of first instance found the appellant’s
argument convincing and invalidated this order. However, the Federal
Administrative Court referred a question for preliminary ruling to the
ECJ,”* which found no breach of the mentioned principle. Finally, Alcan in-
troduced a constitutional claim alleging breaches of Articles 2 (right to

“ Boom, supra, at p. 7.

" Inserted by the law of the 21 December 1992, BGBI I p. 2086. Article 23 is generally
interpreted by the German doctrine as the consecration of Solange II. Article 23 of the
Fundamental Law corresponds to the consecration of Solange II and states that Germany
participates to the realization of an unified Europe by developing a European Union which
is bound to respect the democratic principles, judicial, social and federal as well as the
principle of subsidiarity and which guarantees a level of protection of fundamental rights
“substantially comparable” to the German Fundamental law.

"' Limbach, “Die kooperation der Gerichte in der zukiinftigen Grundrechtsarchitektur. Ein
Beitrag zur Neubestimmung des Verhdtnisses von Bundesverfassungsgericht, Gerichtsof der
Europidischen Gemeinshaften und Europdischem Gerichtshof fiir Menschenrechte”, EUGRZ
2000, pp. 417-420, at pp. 419-420. Traduced in French by Grewe, in RTDE 2001.

" Ibid., at p. 420.

™ Case 94/87 Alcan 1[1989] ECR 175.

™ Case C-24/95 Alcan 11 [1997] ECR 1-1591.
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freedom) and 14 (right to property) of the Fundamental Law. The appellant
also made reference to the ultra vires doctrine, according to which the ECJ
had exceeded its jurisdiction. The FCC refused to assess the complaint in
regard to the breach of fundamental rights and held that the constitutional
principle of legitimate expectations was not endangered by the human
rights standard established by Community law.” Moreover, it considered
that the ECJ did not embark upon judge made-law by requiring the reim-
bursement of the illegal subsidies and consequently did not act ultra
vires.”®

As to the banana case, which dealt with the Banana Regulation 404/93,
German undertakings alleged breaches of Articles 12 and 14 of the Funda-
mental Law, concerning the right to property, the right to freely exercise a
professional activity and the principle of equality.” The Administrative
Court of Frankfurt asked the FCC, in October 1996, to determine the con-
stitutionality of the Community Regulation. Three and a half years after
having received the question, the Constitutional Court unanimously de-
clared the application inadmissible. The Court explicitly relied on the
Solange II formula and linked it with the Maastricht decision.” The inter-

" Hoffmeister, “German Bundesverfassungsgericht: Alcan, Decision of 17 February 2000;
Constitutional Review of EC regulation on Bananas, Decision of 7 June 2000”, CML-
Rev.2001, pp. 791 et seq., at p. 793.

" Ibid., at p. 804. Hoffmeister rephrased the Solange wording as meaning that, “as long as the
Bundesverfassungsgericht and the European Court of Justice keep their mutual trust, they
will cooperate by respecting the division of sovereignty entrusted by the people in the con-
temporary Union to their respective States and the Union together”. See Banana case,
supra, para. 54.

7 BVerfGE 102, 147.

® Grewe, “Le traité de paix avec la Cour de Luxembourg: Larrét de la Cour constitutionnelle
allemande du 7 juin 2000 relatif au réglement du marché de la banane”, RTDE 2001, pp. 1
et seq., at pp. 11-12. According to the author, “il n’est donc pas question ici d’une com-
pétence de surveillance de la Cour allemande mais d’une harmonisation spontanée du droit
sur initiative européenne. Le ton est ainsi donné: il s’agit de prendre au sérieux la jurispru-
dence européenne et de minimiser ce que la Cour avait déclaré en 1993 quant a sa propre
compétence. C’est ainsi que la décision du 7 juin 2000 déclare que 1’arrét de Maastricht se
teint aussi a cette irrecevabilité des recours fondés sur I’article 100 LF, méme si la démon-
stration n’en est pas toujours convaincante. Larrét rappelle le considérant selon lequel la
Cour garantit par sa compétence et en coopération avec la Cour de justice une protection
efficace des droits fondamentaux. Il décrit ensuite cette coopération en constatant que
I’arrét Maastricht admet la compétence de la CJCE pour la protection des droits fondamen-
taux a ’encontre du droit communautaire dérivé; ce qu’omet de mentionner 1’arrét de juin
2000, c’est qu’en 1993, cette compétence n’apparaissait pas comme un monopole de la
CICE. Larrét conclut par une reprise pure et simple de Solange II qu’il met dans la bouche
de I’arrét Maastricht . . . On est donc entré ici dans le domaine de la relecture et du toilet-
tage de la jurisprudence Maastricht”. Whereas in the Maastricht Case, Judge Kirchhof (the
reporting judge) underlined the central role of the nation-state and perceived the EU as an
association of States, the decision of 2000 does not embed into an analysis of the European
and German systems.
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esting part of the judgment lies in the interpretation of the requirements
for constitutional complaints regarding secondary Community law. In that
respect, the control of constitutionality of secondary Community law, in
conformity with Article 100 of the Fundamental Law, is granted only if de-
tailed motivations prove that the Community law measure does not guaran-
tee the minimum level of protection of fundamental rights.” Consequently,
the applicant must demonstrate that the general human rights standard af-
forded at the EC level is insufficient in relation to the particular interest.
This requires an extensive analysis of the human rights protection afforded
by the European institutions. The applicant cannot limit himself to estab-
lishing an inconsistency between the European and national level of pro-
tection.® To put it differently, it is extremely difficult to fulfil the condi-
tions of admissibility.*

To conclude, it is worth noting that the FCC in 2005, for the first time,
made an explicit reference to a provision of the Constitutional Treaty in the
European Arrest Warrant case.® More precisely, the FCC declared void
measures implementing the European Warrant Act on the ground that they
violate Article 16.2 of the Basic Law. This provision ensures the protection
of German citizend from extradition since there exists a special association
to the legal system with the citizen and, in principle, the citizen may not be
exluded from this democratic association. It is in the light of this Article
that