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Abstract 
In March 2012, the Commission presented two legislative proposals – the Monti II-Regulation and 
the Enforcement Directive. The proposals constitute a response to the intense debate following the 
CJEU’s rulings in the Laval quartet. The first proposal, the Monti II-Regulation, aims at clarifying 
the relationship between the right to take collective action and the economic freedoms. Its vague 
formulation, however, puts its potential to change the state of law in question. The second proposal, the 
Enforcement Directive, aims at improving the enforcement of the Posting of Workers Directive. In doing 
so it shall equally ensure workers’ rights and enhance cross-border services by reducing employers’ 
administrative burdens. It is doubted, however, whether the methods chosen will be effective, especially 
that the Directive seems to overlook how closely the different enforcement mechanisms are linked to 
individual institutional arrangements in the Member States. The following paper analyses these two 
proposals, examines their potential implications and suggests alternative approaches.
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1 Introduction
In a series of judgments from 2007 and 2008, the Court 
of Justice of the European Union (CJEU) addressed 
issues regarding the interrelationships between, on the 
one hand, the freedom to provide services and freedom 
of establishment and, on the other hand, the protection 
of workers’ rights and rights to take collective action.1 
The rulings made clear that collective action – although 
considered as a fundamental right according to EU law 
– is not in principle excluded from Articles 49 and 56 
in the Treaty on the Functioning of the European Union 
(TFEU). Instead, collective action may, at least in cross-
border situations like the ones in Laval and Viking, be 

considered as a restriction on the freedom of services 
and the right to establishment. Such restrictions may be 
justified according to the Gebhard-formula: a restriction 
can be accepted only if justified by overriding reasons of 
public interest and is proportional. Further, the Court of 
Justice interprets the Posting of Workers Directive2 as an 
almost exhaustive coordination of the national measures 
for protecting workers in posting situations. According to 
the Court, the host Member State may not force a foreign 
service provider (posting undertaking) to apply better or 
other working conditions on posted workers than those 
which follow from the minimum mandatory requirements 
settled in the Posting of Workers Directive.
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These rulings have triggered an intense debate amongst 
political groups, social partners and academics. Trade 
unions, some political groups and many labour law 
academics have been critical, arguing that the rulings 
have in an unforeseeable and unreasonable way limited 
the ability to regulate social and labour market issues at 
national level. Others, for instance BusinessEurope and a 
number of Member States, have welcomed the rulings as 
a clarification of the state of law.

The judgments have also prompted an intense activity 
amongst the political institutions of the EU. As early 
as October 2008 the European Parliament adopted a 
resolution calling for legislative amendments as a response 
to the judgments.3 The Commission has arranged a series 
of conferences and hearings, ordered a number of impact 
assessments as well as arranged public consultations. 

In a speech to the European Parliament prior to his re-
election, President Barroso recognised the need to address 
the concerns and issues raised by several stakeholders and 
announced a legislative initiative to resolve the problems 
with the implementation and interpretation of the Posting 
of Workers Directive.

The most influential political analysis of the consequences 
of the judgments was made in May 2010 by the former 
Commissioner, and now Prime Minister of Italy, Mario 
Monti, in the report “A new Strategy for the Single 
Market”.4 According to Monti, the case law of the CJEU 
has ‘exposed the fault lines that run between the Single 
Market and the social dimension at national level’ and 
‘revived an old split that had never been healed: the divide 
between advocates of greater market integration and those 
who feel that the call for economic freedoms and for 
breaking up regulatory barriers is code for dismantling 
social rights protected at national level’. Further, ‘the 
revival of this divide has the potential to alienate from the 
Single Market and the EU a segment of public opinion, 
workers’ movements and trade unions, which has been 
over time a key supporter of economic integration’.

Monti’s argument is not that case law has threatened the 
social models of Member States, but that it jeopardises 
the political support for the economic integration from 
stakeholders which is necessary for its success. In doing 

this, Monti reclaims an argument for a social dimension 
to the European Union, invoked in the social action 
programmes in the 1970s5 as well as by Jacques Delors 
in the mid-1980s.6

On the basis of his analysis Monti recommended different 
legal initiatives: a strengthening of the enforcement 
of the Posting of Workers Directive and a regulation 
guaranteeing the right to strike. 

The Commission has, on 21 March 2012, presented two 
proposals, mainly in line with the suggestions of Monti: 

– a regulation on the exercise of the right to take 
collective action within the context of the freedom 
of establishment and the freedom to provide services 
(the Monti II-Regulation)7 and 

– a Directive on the enforcement of the Posting of 
Workers Directive.8

We will, in the following, present and analyse these 
proposals. 

2 The Monti II-Regulation

2.1 Overview 
The proposal aims at clarifying the relationship between 
the exercise of the fundamental right to take collective 
action and the freedom of establishment and the freedom 
to provide services. This is mainly done through the 
formulation of general principles, indicating that the right 
to take collective action and these economic freedoms are 
equally important. We will return to interpretation of this 
general principle below. 

Further, the draft contains a proposal regarding dispute 
resolution mechanisms. If the Member States in connection 
with national labour disputes provide for non-judicial 
dispute resolution mechanisms, such as mediation, the 
Member State should also provide for equal access to 
those mechanisms in transnational situations or situations 
having a cross-border character in the context of the 
exercise of the freedom of establishment or the freedom 
to provide services, including the application of Posting 
of Workers Directive.
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The proposal also contains an alert mechanism, according 
to which the Member State must immediately inform other 
Member States concerned and the Commission if there 
are serious acts or circumstances which could cause grave 
disruption to the proper functioning of the internal market 
by disturbing the exercise of the freedom of establishment 
or the freedom to provide services. The alert mechanism 
should also be used if there are circumstances that may 
cause serious damage to the industrial relations system or 
create serious social unrest. 

2.2 The general principle 
The most important and controversial part of the proposal 
is the general principle on the relationship between the 
exercise of the fundamental right to take collective action 
on the one hand, and the freedom of establishment and the 
freedom to provide services on the other. The principle 
reads as follows:

“The exercise of the freedom of establishment and the 
freedom to provide services enshrined in the Treaty shall 
respect the fundamental right to take collective action, 
including the right or freedom to strike, and conversely, 
the exercise of the fundamental right to take collective 
action, including the right or freedom to strike, shall 
respect these economic freedoms” (Article 2)

The ambition of the Commission is, according to its press 
release, to ‘send a strong message that workers’ rights 
and their freedom to strike are on an equal footing with 
the freedom to provide services’.9 Does the proposal send 
such a strong message?

In Viking and Laval the CJEU interpreted the Treaty-
based freedoms: the freedom of establishment and the 
freedom to provide services. Hence, this case law is based 
on primary law. It is not obvious how adopting secondary 
EU law – a regulation – would be strong enough to 
change the jurisprudence of the CJEU. Primary law has 
supremacy over secondary EU law. Generally, the starting 
point is that secondary EU law is interpreted in the light 
of primary law, rather than the other way around. It is 
thus possible that the CJEU will interpret the Monti II 
Regulation, as far as possible, to be consistent with 
primary law, which means to be consistent with its own 
previous case law.10

The proposal accepts that collective actions are not 
excluded from Articles 49 and 56 TFEU, but insists that 
the freedom of establishment and the freedom to provide 
services and the right to collective action must be put on 
an equal footing. Article 2 of the proposal does not give 
any further guidance about how the balancing of the right 
to collective action and these economic freedoms will be 
achieved. 

It could be argued that the case law of the CJEU already 
includes such balancing of the right to collective action 
and the economic freedoms in question. In Viking, the 
CJEU acknowledges that the right to take collective 
action is a fundamental right which forms an integral 
part of the general principles of Community law, the 
observance of which the Court ensures. This right may, 
none the less, be subject to certain restrictions.11 The 
Court at the same time proclaims that the fundamental 
economic freedoms could be restricted according to the 
Gebhard-test and the exercise of the fundamental right of 
taking collective action is such an overriding requirement 
of public interest that it could justify a restriction of 
the economic freedoms. Further, the Court states that 
the economic freedoms of the Treaty must be balanced 
against the objectives pursued by social policy.12 

Thus, it is possible to argue that the Court in a formal 
sense has put the right to collective action and economic 
freedom on an equal footing and that Article 2 of the 
proposal confirms this practice. On the other hand, many 
argue that the Court, when applying this act of balancing 
in particular cases, de facto gives the economic freedoms 
primacy over the right to collective action.13 This is done 
by applying a kind of ‘one-sided proportionality test’. The 
Court asks if exercising the right to collective action in a 
particular case could justify a restriction of the economic 
freedoms without (also) putting the question the other 
way around: Could the interest of exercising the economic 
freedoms in a particular case justify a restriction of the 
right to take collective action?

With this background, one must ask if the ambition of 
the Commission to strengthen the position of collective 
action in relation to the economic freedoms is fulfilled. In 
considering this, one must observe that the preamble and 
the explanatory observations contain several elements 

9 http://ec.europa.eu/social/main.jsp?langId=en&catId=471&newsId=1234&furtherNews=yes (2012-06-08).
10 Bruun & Bücker (2012).
11 Viking, paragraph 43.
12 Viking, paragraph 77-78.
13 See for instance, Davies (2008) 141; Barnard (2008); Joerges & Rödl (2009); Syrpis & Novitz (2008) and 

Deakin (2008).
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23 COM (2012) 130 final p. 11.
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indicating the possibility of other ways of pursuing the 
balancing act.

First, the Commission underlines that a collective action 
may only be a restriction of the economic freedoms if it 
contains a cross-border element, as was the case in Laval 
and Viking. Where cross-border elements are lacking or 
hypothetical, a collective action shall, according to the 
Commission, be assumed not to constitute a violation of 
the freedom of establishment or the freedom to provide 
services.14 This seems to indicate a wider interpretation 
of the principle that the freedom to provide services shall 
not apply in wholly internal situations, than has hitherto 
been applied in the case law of the CJEU.15

Second, the preamble and the explanatory observations 
indicate some guidelines on how to balance the right to 
take collective action and the fundamental economic 
freedoms which differ somewhat from the lines of 
argumentation in Viking and Laval. Instead of the 
‘one-sided’ proportionality test applied in Viking and 
Laval, the proposal describes a kind of ‘double-sided’ 
proportionality test.16

In the preamble it is stated that the fundamental 
economic freedoms and the fundamental rights, as well 
as their effective exercise, may be subject to restrictions 
and limitations.17 The exercise of these rights could 
be reconciled in accordance with the principle of 
proportionality.18 It is further indicated that the there 
should be a kind of ‘double-sided’ proportionality 
test: a restriction imposed by a fundamental right on a 
fundamental freedom is not permitted to go beyond what 
is appropriate, necessary and reasonable to realise that 
fundamental right. Conversely, a restriction imposed on 
a fundamental right by a fundamental freedom cannot go 
beyond what is appropriate, necessary and reasonable to 
realise the fundamental freedom.19 

When assessing which limitations could be justified in 
the right to collective action and the economic freedoms 

respectably, the Charter of Fundamental Rights of the 
European Union must be taken into account.20 Both 
the right to take collective action and the freedom of 
establishment and to provide services are guaranteed 
in the Charter (Articles 28 and 15.2). Any limitation 
on the exercise of the rights and freedoms recognised 
in the Charter must be provided for by law and respect 
the essence of those rights and freedoms. Subject to the 
principle of proportionality, limitations may be made only 
if they are necessary and genuinely meet objectives of 
general interest recognised by the Union, or the need to 
protect the rights and freedoms of others (Article 52.1).21

The proposal uses a ‘three-stage test’ (appropriate, 
necessary and reasonable to realise the fundamental 
freedom). This does, however, not tell us about how 
intrusive the judicial review should be. The Court 
sometimes does not ask whether the measure is the only 
measure possible or the best measure possible but whether 
it was manifestly inappropriate. This is particularly the 
case in areas which entail political, economic and social 
choices on the part of the legislature, and in which it 
is called upon to undertake complex assessments, for 
which the legislature therefore enjoys a broad margin of 
manoeuvre and action.22 The proposal seems to leave this 
question open for the Court.

Lastly, the proposal stresses the role of national courts. 
It is, according to the proposal, for the national courts to 
establish the facts and ascertain whether actions pursue 
objectives that constitute a legitimate interest, are suitable 
for attaining these objectives, and do not go beyond what 
is necessary to attain them (Article 3.4).23 Thus, it is for 
the national courts to strike a fair balance between the 
rights and freedoms concerned and reconcile them in 
individual cases.24

As has been described above, the proposal does not clearly 
spell out how the balance between the right to collective 
action and economic freedoms is to be struck. Although 
far from a ‘strong message’, the proposal does give 
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some impetus for the courts to reconsider how to handle 
individual cases where there is a conflict between the 
right to take collective action and the economic freedoms. 
The principles of Laval and Viking need not be applied 
where a cross-border element is lacking or hypothetical, 
the proportionality test could be reformulated and the 
national courts could make the assessment of the fair 
balance between the rights and freedoms without making 
a preliminary reference to the CJEU. These arguments 
might be of relevance for the courts even if the Monti II 
is not adopted.

2.3 Legal basis
The Commission has, despite a strong political 
commitment, not been able to adopt a firm standpoint 
on the relationship between the right to take collective 
action and the economic freedoms. This is, of course, 
explained by the lack of competence of the EU in relation 
to collective action. 

The right to take collective action is excluded from the 
range of matters that can be regulated across the EU by 
way of minimum standards through Directives (Article 
153(5) TFEU). However, the Laval and Viking rulings 
have clearly shown that the fact that Article 153 does not 
apply to the right to take collective action does not, as 
such, exclude collective action from the scope of EU law.

The legal basis chosen by the Commission is instead the 
flexibility clause in Article 352 TFEU, which seems to be 
the only available option for a binding legislative act in 
this case. According to this provision, the Council may, 
acting unanimously and with the consent of the European 
Parliament, adopt the appropriate measures, if action by 
the Union should prove necessary to attain one of the 
objectives set out in the Treaties, and the Treaties have 
not provided the necessary powers. 

Considering the unanimity requirement, it is important to 
note, that, the proposal has been contested on the grounds 
of subsidiarity by twelve national parliaments25, including 
the Swedish, Danish and Finnish Parliaments, according 
to the specific procedure provided for controlling the 
exercise of the subsidiarity principle in legislative 
acts.26 This means that the Commission must review the 

 
 

proposed regulation. The Commission can choose to 
maintain, amend or withdraw the proposal. Irrespective 
of which action is taken, reasons for the new decision 
must be provided.

This indicates that the proposal at this stage stands no 
chance of being unanimously adopted. 

2.4 Concluding reflections: A soft law 
approach?

Laval and Viking have put the political institutions of 
EU in a dilemma. What can be done in order to come to 
terms with the interpretations of the Treaty, which have 
generated such hostility from broad groups of Member 
States and stakeholders that the support for economic 
integration is at risk? It does not seem to be realistic 
in the short term to seek Treaty changes. The proposed 
regulation must be adopted unanimously by the Council 
and with the consent of the European Parliament. In order 
to have some chance of being adopted, the proposal was 
drafted in such a cautious way that it is far from clear that 
it would – if adopted – actually strengthen the position 
of collective action in relation to the economic freedoms. 
Despite this, it is now obvious that the proposal will not 
be adopted as it stands and that the Commission will have 
to reconsider its position.

The question is thus if there is any other way to tackle the 
issue at EU level. Or must the question be left to future 
occasional litigation before the CJEU or national courts?27 

It has been suggested that, instead of the proposed 
regulation, it would be possible to adopt guidelines 
according to Article 26 (3) TFEU.28 Article 26 aims to 
balance different policy objectives in the establishment 
of the internal market. Such guidelines can be adopted 
by qualified majority (Article 16.3 TEU). This legal basis 
would thus provide a better opportunity of reaching a 
sufficient consensus than that under Article 352 TFEU. 
The focus of such guidelines should not be to find the 
balance between the economic freedom and the right 
to take collective action through a proportionality test. 
Instead, the Council could reaffirm a commitment to 
respect international law and standards concerning the 
freedom of association and the right to collective action.

25 http://www.fackligt.eu/2012/05/23/nationella-parlament-sager-nej-till-monti-ii/.
26 Protocol (No 1) on the Role of National Parliaments in the European Union.
27 Compare Monti (2010) 69.
28 Bruun & Bücker (2012).
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3 The Enforcement Directive

3.1 The background 
The Posting of Workers Directive was adopted in 1996 
and regulates the employment conditions for workers 
temporarily posted to another Member State in connection 
with cross-border services. The Directive prescribed that 
host countries should ensure that posted workers have ‘a 
nucleus of mandatory rules for minimum protection’ in 
the host country. This so-called ‘hard nucleus’ is defined 
as rules (a) laid down by statutes or – for the building 
sector – by collective agreements that have been declared 
generally applicable and (b) concern certain specified 
terms and conditions (health and safety, maximum 
working hours, minimum wage etc.).

A crucial question concerning the Posting of Workers 
Directive has been whether it should be interpreted as 
merely obliging the Member States to protect the posted 
workers, or does it also limit the ability of a Member State 
to extend other parts of national labour law to the posted 
workers?

In Laval, Rüffert and Commission v Luxembourg, the 
CJEU clarified, in many respects, the interpretation of 
the Posting of Workers Directive.29 The Court interprets 
the Directive as an almost exhaustive coordination of 
the national measures for protecting workers in posting 
situations. The interpretation thus comes rather close to 
an understanding of the Posting of Workers Directive as 
a ceiling: that is, an almost comprehensive description of 
the competence of the Member State in relation to posted 
workers. 

The institutional debate leading to the Directive clearly 
indicates that it was thought – at least by many – as being 
more about establishing a minimum labour law directive, 
rather than exhaustively coordinating measures that the 
host state was allowed to adopt in relation to posted 
workers. However, the Posting of Workers Directive was 
adopted with reference to EU competence in the field 
of free movement of services (now Articles 53 and 62 
TFEU). The reason for the choice of the legal base was, 
at the time, to circumvent the lack of competence for 
the EU (including the UK) in the social field. By using 
the competence for the free movement of services, the 
Directive could be adopted through qualified majority 
voting, instead of demanding unanimous agreement in 

the Council. The latter alternative was not available since 
the UK and Portugal were opposing the Directive. In 
order to gather a qualified majority, the basic functions 
of the Directive had to be blurred and some fundamental 
ambiguities were inserted in the Directive. In this way 
the political institutions gave the Court of Justice a rather 
wide margin of judicial discretion.30

The interpretation of the Posting of Workers Directive as 
a maximum free movement directive must have appeared 
rather surprising for the European legislator, as it limits 
the Member States competence in pursuing social aims 
at national level in an unforeseen manner. The obvious 
response in such a situation – at least in a national context 
– would be for the legislator to change the law. If a 
national parliament at the first instance did not succeed 
in explaining its intentions for the courts, it would most 
certainly try to formulate itself more clearly a second 
time.

In October 2008 the Commission arranged a ‘Forum on 
Workers’ Rights and Economic Freedoms’. At the Forum, 
the Commission and the governments of Germany, 
France, Denmark, Luxembourg and Sweden confirmed 
the view that the interpretation of the Posting of Workers 
Directive made by the CJEU was unforeseen and would 
cause problems at national level. On the other hand, they 
seemed reluctant to open the Posting of Workers Directive 
for revision.

This point of view seems to be based on what is considered 
politically possible. There is not sufficient support 
amongst the Member States for amending the Posting 
of Workers Directive in the direction of a minimum 
labour law directive. Such an amendment would require 
a qualified majority in the Council. Even if there was, in 
1996 with an EU-15, a qualified majority for a ‘minimum 
labour law’-version of the Posting of Workers Directive, 
this is not the case today in the EU-27.

Instead of arguing for a revision of the Posting of Workers 
Directive, the political ambition was directed at improving 
the supervision and enforcement of employment and 
working conditions of posted workers. This is a crucial 
issue. Since the posted workers will not be fully integrated 
into the industrial relations of the host state, they will 
not, in practice, be covered by the normal mechanisms 
for supervision and control of working condition in the 



EUROPEAN POLICY ANALYSIS 2012:8 .  PAGE 7

31 http://europa.eu/rapid/pressReleasesAction.do?reference=IP/12/267&format=HTML&aged=0&language=E
N&guiLanguage=en. 

32 COM (2012) 131 final p. 20.
33 COM (2012) 131 final p. 2.
34 COM (2012) 131 final p 10.
35 COM (2012) 131 final p 12.

host state. Neither will they, in practice, be under any 
close scrutiny by the control mechanisms in the state of 
origin. In this way, there is a risk of creating a free zone 
for irregular or undeclared work where neither the labour 
laws of the host state nor the labour laws of the state of 
origin are, in practice, enforced. 

Against this background, the Commission has put forward 
a proposal for a Directive on enforcement of the Posting 
of Workers Directive (the Enforcement Directive). 
According to its press release the Commission is, through 
this proposal, ‘taking concrete action to stamp out the 
unacceptable abuses. We want to ensure that posted 
workers are treated on an equal footing and enjoy their 
full social rights across Europe’.31 

The proposal aims at making sure that posted workers 
actually enjoy the minimum protection prescribed in the 
Posting of Workers Directive. The proposal contains a 
long list of measures, including awareness raising (better 
information), state enforcement mechanisms (inspections 
and sanctions) and private law enforcement mechanisms 
(joint and several liability). The Commission regards 
this as a comprehensive approach where all aspects are 
important. Weakening one of the aspects would, according 
to the Commission, imply strengthening other aspects of 
enforcement in order to achieve a similar result.32

We will, in the following, present some of the proposed 
measures: 1) the definition of the notions “establishment” 
and “temporary”, 2) improved access to information, 
3) administrative cooperation, 4) inspections and other 
national control measures and 5) joint and several liability 
in subcontracting. Other parts of the proposal will, due 
to space restraints, not be addressed. To make the legal 
analysis more accessible we will illustrate it with an 
example of posting from Sweden (state of establishment / 
sender state) to Denmark (host state). Before we move on 
to that, however, we will briefly examine the regulatory 
objectives behind the proposal and the legal basis for its 
adoption.

3.2 Aim and legal basis
When drafting the proposal the Commission was 
entangled in a balancing act in several dimensions. 

First, even though the main reason for putting forward 
the Enforcement Directive is the idea of strengthing the 
position of the posted workers, the Commission had to 
take into account the three folded aims of the original 
Posting of Workers Directive. That Directive aims at 
enhancing the freedom to provide cross-border services 
by establishing a core set of clearly defined employment 
conditions which the posting undertakings must ensure. 
Further, these minimum mandatory requirements provide 
a significant level of protection of posted workers. Lastly, 
the Directive also aims at promoting a climate of fair 
competition between all service providers (including 
those from other Member States) by guaranteeing both 
a level playing field and legal certainty for service 
providers, service recipients, and workers posted for the 
provision of services.33 This means that the protection of 
the posted workers has to be reconciled with the interests 
of the freedom of providing services 

Second, the Commission has to take into account the 
objective of reducing administrative burdens, which has 
been set by the European Council. 

The two objectives of enhancing cross-border services 
and reducing the administrative burdens could be ensured 
by limiting the possibilities for Member States to impose 
control measures on the posting undertakings, particularly 
small and medium-sized enterprises.34 The proposed 
more uniform rules for administrative cooperation, 
mutual assistance, national control measures and 
inspections, endeavours to avoid unnecessary or excessive 
administrative burden for posting undertakings.35

That these objectives are just as important as the 
protection of the posted workers and creating a climate of 
fair competition is manifested by proposing Article 53(1) 
and 62 TFEU, that is the free movement of services, as the 
legal base for the Enforcement Directive.

Thus, when assessing the proposal it is important not only 
to analyse the obligations following from the Enforcement 
Directive for the Member State with regard to enforcing 
the Posting of Workers Directive. One must also analyse 
what restrictions the proposal puts on the Member States’ 
power to adopt national monitoring measures. To put it 
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another way: What must the Member State do? And what 
are they not allowed to do?

Third, the proposal must take into account and respect 
the different industrial relations systems as well as the 
autonomy of social partners, which is explicitly recognised 
by the Treaty (Article 152 TFEU). In the Member States, 
different models for enforcement are applied, involving 
both public authorities and workers’ representatives. 
Comparative experiences indicate that the enforcement 
of labour law could not be left to the workers themselves, 
but needs institutional support. In many Member States 
enforcement is mainly handled by labour inspectorates. In 
the Nordic countries supervision of minimum standards 
for labour conditions is, to a large extent, exercised by 
the trade unions or the social partners in cooperation. 
Further, an effective enforcement must also be organised 
close to the workplace.36 With this background, the need 
to use national institutions, such as labour inspectorates 
and trade unions, in the enforcement of the Posting of 
Workers Directive must be accepted. 

3.3 A stricter definition of the notions 
“establishment” and “temporary”

A posted worker is, according to the 1996 Directive, a 
worker who is sent (posted) by an employer established 
in one country to temporarily carry out work in another 
Member State than the one in which he or she normally 
works. The Posting of Workers Directive does not 
provide any definition of ‘establishment’ or how to define 
‘temporarily carries out his work’. This is addressed in 
the Enforcement Directive (Article 3). The aim of this 
definition is to prevent abuse and circumvention.

The definition first seeks to answer the question: where is 
the service provider established? The idea seems to be that 
one should not take for granted that the service provider is 
established in, for instance, Sweden just because the firm 
is registered in Sweden. Other aspects have to be taken 
into account, such as the place where posted workers 
are recruited, which law is applicable to the contracts 
concluded with the workers as well as the clients, where 
the undertaking performs its substantial business activity 
etc. If it turns out – when assessing these facts  – that the 
undertaking genuinely performs substantial activities in 
Denmark instead of in Sweden, then there is no posting, 
but a purely national situation.

In the same vein, the proposal tries to answer the question: 

Is the worker temporarily carrying out work in a Member 
State other than the one in which he or she normally 
works? This question should be answered through an 
overall assessment of aspects such as: if the work is 
carried out for a limited period of time in Denmark, if 
the worker returns or is expected to resume working 
in Sweden etc. If this overall assessment results in the 
conclusion that the worker is not normally working in 
Sweden, but in Denmark, there is not a posting situation. 
Instead the worker shall be treated like any ‘Danish’ 
worker according to the principle of non-discrimination. 

3.4 Improved access to information
The proposal includes measures to improve the access to 
information (Articles 4-5). The provisions are directed 
to the host state and describe different ways in which 
the Member State should provide information to the 
posting undertaking (regarding mainly the content of 
the hard nucleus in the host state). The Commission has, 
in several communications, stressed the importance of 
accessible information.37 The Commission has criticised 
the Member States for not providing comprehensive 
information regarding relevant working conditions, that 
the information provided has not been easy to access and 
that information in language/s other than the one/s spoken 
in the host state has been scant or non-existent. 

The Enforcement Directive addresses these issues in a 
fairly general manner. The host should, inter alia, make 
the information available on the internet and publish it in 
other language(s) than the one spoken in the host state.

The host state must also provide information (on 
internet sites) regarding which collective agreements are 
applicable and to whom. Further, the information should, 
if possible, contain links to websites of the relevant social 
partners.

If the mandatory rules for minimum protection in 
the host state are determined according to collective 
agreements (according to Article 3.8 Posting of Workers 
Directive) – which for instance is the case in Sweden and 
Denmark – the host state must ensure that social partners 
identify the collective agreement and make the relevant 
information available in an accessible and transparent 
way for the posting undertakings and the posted workers. 
The information provided should, in particular, include 
the different minimum rates of pay and their constituent 
elements, the method used to calculate the remuneration 
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due and the qualifying criteria for classification in the 
different wage categories (Article 5.4).

3.5 Administrative Cooperation
According to the Posting of Workers Directive, the 
authorities of the host state and the state of establishment 
must cooperate (Article 4). The Member States should 
designate liaison offices and cooperate by, in particular, 
answering reasonable requests from other authorities. 
The Commission has stressed the importance of this 
administrative cooperation, which, according to the 
Commission, should be the main source of information 
regarding work- and employment conditions for posted 
workers. The Commission has argued that the better 
this cooperation works, the more restricted becomes 
the possibility to require information from the posting 
undertaking.38

In the proposed Enforcement Directive the role of the 
state of establishment is more thoroughly defined (Article 
7). When an undertaking posts workers to another 
Member State, the state of establishment (Sweden) 
should continue to control, monitor and take necessary 
supervisory or enforcement measures. It must provide 
the authorities in the host state (Denmark) with relevant 
information concerning the circumstances regarding the 
posting, including the employment conditions. This view 
differs somewhat from the Posting of Workers Directive, 
which indicates that it is the host state which has the main 
responsibility to enforce the Directive.

If the host state (Denmark) request information about, for 
instance, the service provider, the state of establishment 
(Sweden) should provide information (normally within 
two weeks). Further, the state of establishment must 
also on its own initiative give the host state relevant 
information concerning the service provider, if that state 
of establishment is aware of facts indicating ‘possible 
irregularities’.

3.6 Inspections and other national control 
measures 

According to the Posting of Workers Directive, the host 
state should ensure that the workers posted to its territory 
are guaranteed a minimum protection from its own labour 
law (Article 3). It follows from this that the enforcement 
of the Directive is a task for the host state. The Directive 
does not specify, however, by which mechanism the 
host state should ensure that the minimum protection is 
applied to the posted workers.

The Enforcement Directive specifies the required 
enforcement measures in several ways. 

Inspections
The Enforcement Directive states that the Member States 
must ensure that appropriate checks and monitoring 
mechanisms are put in place. It further specifies that the 
Member States make sure that effective and adequate 
inspections are carried out in order to control and monitor 
compliance with the provisions and rules laid down in the 
Posting of Workers Directive (Article 10). The provision 
implies – read together with Article 7 on administrative 
cooperation – that both the host state and the state of 
establishment are to be engaged in the enforcement.

The inspections should be carried out on their own 
territory. Further, it is stated that the inspections must 
be based primarily on a risk assessment to be regularly 
performed by the competent authorities. The risk 
assessment should identify the sectors of activity in which 
the employment of workers posted for the provision of 
services are concentrated in their territory. When making 
such risk assessment, the realisation of big infrastructural 
projects, the special problems and needs of specific 
sectors, the past record of infringement, as well as the 
vulnerability of certain groups of workers should be taken 
into account. Member States must ensure that inspections 
and controls of compliance with the Posting of Workers 
Directive are not discriminatory and/or disproportionate.

It this way, the Enforcement Directive prescribes that 
the Member States must provide effective and adequate 
administrative enforcement of the hard nucleus according 
to the Posting of Workers Directive. In Sweden there 
exists administrative enforcement of working time and 
health and safety at work and – to some extent – of rules 
on non-discrimination. Other parts of the hard nucleus 
– particularly minimum wages and holidays – are not 
subject to any administrative enforcement.

The Enforcement Directive takes these differences in 
industrial relations systems into account. In countries 
such as Sweden  and Denmark, where a minimum level 
of protection – in particular the minimum rates of pay 
and working time – is regulated by the social partners, the 
monitoring of the relevant terms and conditions may also 
be left to those parties, provided that an adequate level of 
protection is guaranteed.
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Other control measures
Further, the Enforcement Directive enumerates which 
other control measures the Member States may adopt. 
These provisions concern – as we understand it – the 
Member States in their capacity as host states. That is, 
the control measures the Member States may adopt in 
relation to workers posted to their territory.

In the case law of the CJEU, national control measures 
have frequently been reviewed as restrictions on freedom 
to provide services.39 The question has been whether 
the national monitoring measures are restraining the 
free movement of services in a way which could not be 
justified.

This case law is the starting point for the proposal 
concerning national control measures. The Commission 
considers it important to codify the case law in the 
proposed Enforcement Directive. The result is, however, 
not merely a codification of the state of law. Article 9 
contains an exhaustive list of control measures which the 
host state may adopt. The Enforcement Directive thus 
marks the limits of the Member States’ competence for 
adopting national control measures, without indicating 
which measures they must adopt. In this way, the Directive 
turns an open-ended list of administrative requirements 
and control measures which the Member State may now 
adopt, into a closed enumeration.

The list contains three types of national control measures.

a) A simple declaration
First, the host state may require a simple declaration 
prior to the posting (at the latest at the commencement 
of the service provision). The possibility of requiring 
a prior declaration is in line with the CJEU’s case law, 
which has clarified that the host state may require a prior 
declaration as long as it is not combined with any kind of 
prior registration procedure or prior control.40 

However, the new provision also specifies which 
information the prior declaration may contain. The 
declaration may only cover the identity of the service 
provider, the presence of one or more clearly identifiable 
posted workers, their anticipated number, the anticipated 
duration and location of their presence, and the services 
the posting workers take part in. The enumeration of 

the kind of information the host state may require is 
exhaustive. Such a limitation of the host state’s capacity 
to require information in a simple declaration does not 
follow from the prior case law of the CJEU.

Further, the list does not include any documentation 
on work- and employment conditions. The idea seems 
to be that the host state, instead of asking the posting 
undertaking for this information, should contact the 
competent authority in the state of establishment in order 
to receive that information, or carry out checks at the 
work site where the posting takes place, after the posting 
has been initiated.

b) Social documents
The host state may also require that posting undertakings 
must hold certain ‘social documents’ available. The 
documents the host state may require are employment 
contracts (or equivalent document which is consistent with 
directive 91/533/EEC), pay slips, timesheets and proof of 
payment of wages or copies of equivalent documents. The 
list of social documents seems to be exhaustive, which 
would mean that no other documents may be required.

The host state may require that the documents are kept or 
made available in an accessible and clearly identified place 
in the host state’s territory, for example the work place. 
The host state may require that the social documents are 
translated as long as the documents are not excessively 
long. Further, the host may require that the documents are 
kept accessible during the period of posting. 

The idea seems to be that the host state (Denmark) may, 
through inspection of the social documents, control the 
employment conditions of the posted workers during the 
posting. If a need to control the employment conditions 
occurs after the posting has ended, and the worker 
has returned to the state of establishment, the host 
state (Denmark) has to request the information from 
the competent authority in the state of establishment 
(Sweden). This differs from the CJEU case law. The 
CJEU found in Arblade that the requirement to have a 
representative in order to keep the documents after the 
posting had ended was contrary to EU law since less 
restricting measures could be taken, such as sending 
the documents to the competent authority in the host 
state.41 The CJEU did not comment on the host state’s 

39 See for instance C-369/96 and C-376/96 Arblade [1999] ECR  I-8453, C-490/04 Commission v Germany 
[2007] ECR I-06095, C-319/06 Commission v Luxembourg [2008] ECR I-4323.

40 C-515/08 Santos Palhota [2010] ECR I-0000.
41 C-369/96 and C-376/96 Arblade [1999] ECR  I-8453, paragraph 77 – 78. 
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requirement that social documents were to be kept in the 
host state’s territory after the posting had ended, but did 
comment on the way the documents were kept.42

c) A contact person
The host state may further require that the posting 
undertaking designate a contact person to negotiate on 
behalf of the employer with the relevant social partners 
in the host state.

The possibility of requiring a contact person with the 
authority to negotiate on behalf of the employer has not 
been subject to CJEU case law. The Court has held that 
the host state may not require the posting undertaking to 
designate a representative domiciled in the host state in 
order to keep and maintain social documents.43 However, 
the Court has not addressed whether the host states may 
require a representative or a contact person with the 
authority to negotiate, a measure considered crucial for 
the Nordic countries. The proposal for a Service Directive 
seemed to exclude any possibility for a representative 
without clarifying if it was possible to designate a contact 
person with increased authority to act on behalf of the 
employer.44

The proposed Enforcement Directive clarifies, to 
some extent, this aspect. However, there is no further 
explanation of the provision’s limits in the explanatory 
memorandum. The proposal does not, for instance, spell 
out whether the Member States may require that the 
contact person is competent of concluding collective 
agreements concerning the posted workers.

3.7 Joint and Several Liability in subcontracting
The Enforcement Directive addresses joint and several 
liability in subcontracting as a means of enforcing the 
rights of the posting of workers according to the Posting 
of Workers Directive. Application of this mechanism is, 
however, limited to the construction sector only. Joint and 
several liability in subcontracting was subject to CJEU’s 
review in Wolff & Müller.45 The CJEU held that joint and 
several liability might be a justified and effective way to 
ensure posted workers’ rights according to the Posting of 
Workers Directive. 

The Enforcement Directive aims at clarifying when and 
how the Member States should or may implement such 

a system. According to the Enforcement Directive, the 
Member State must introduce a system for joint and 
several liability in subcontracting in the construction 
sector (Article 12). The provision should apply to all 
posted workers in the construction sector, including 
posting by temporary work agencies.

The main idea is that the posted workers and/or common 
funds or institutions of social partners may hold a 
contractor in the same chain of contract as the employer 
of the posted worker responsible. However the joint and 
several liability must only apply to the contractor of which 
the posted workers employer is a direct subcontractor. 
This contractor could be denominated as the direct 
main contractor. Other contractors – higher up in the 
contract chain – are not covered by the mandatory system 
prescribed by the proposal.

This liability for the first contractor should be either in 
addition to or in place of the employer.

It should be possible for the posted worker or common 
funds or institutions of social partners to hold the direct 
main contractor liable for paying the relevant minimum 
pay and/or contributions due to common funds or 
institutions of social partners, in so far as they are covered 
by the mandatory minimum requirements of the Posting 
of Workers Directive. The liability of the direct main 
contractor should also cover any back-payments or refund 
of taxes or social security contributions unduly withheld 
from the salary of the posted worker. 

There are some restrictions regarding the system for joint 
and several liability for the direct main contractors which 
the Member State should ensure. First, the system which 
the Member State introduces must be non–discriminatory 
“with regard to the protection of the equivalent rights 
of employees of direct subcontractors established in its 
territory”. Although the Directive only concerns liability 
in posting situations, this provision implies that the 
Member State will have to adopt similar rules for purely 
national situations. Second, the Member State should 
provide that a direct main contractor who has undertaken 
due diligence should not be held liable. 

The Member State may, if they wish, provide more 
stringent liability rules as regards to the scope and range 
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of subcontractor liability. This could, for instance, include 
liability for others than the direct main contractor. These 
provisions must, however, be non-discriminatory and 
proportionate. The Member States may provide for such 
liability in sectors other than the construction sector. 

3.8 Concluding observations: Will the 
proposal ensure the posted workers 
their full social rights?

The proposal for the Enforcement Directive is presented 
as concrete action to ensure that posted workers are 
treated on an equal footing and enjoy their full social 
rights across Europe.

The proposal is addressing the duties of both the state 
of establishment and the host state as well as the duties 
that may be imposed on the posting service provider. 
The Enforcement Directive clarifies the Member States’ 
responsibilities in protecting the employment conditions 
of posted workers: they must clearly point out which are 
competent authorities, they must carry out inspections 
and checks in their own territory, they must loyally answer 
requests to the authorities in other Member States, as well 
as, on their own initiative, informing other Member States 
on suspected irregularities. The Directive also clarifies the 
duties which the host states may impose on the employers 
performing cross-border services. These duties are, on 
the other hand, rather limited. The idea seems to be that 
the main communication regarding the posting service 
provider, such as, for example, information concerning 
the undertaking, should be gathered from the competent 
authority in the state of establishment. 

In our view the proposal is problematic with respect to 
two aspects. 

First, the aim of the proposed Enforcement Directive 
is only partly to ensure that the posted workers actually 

enjoy the minimum protection prescribed in the Posting 
of Workers Directive. It also aims at enhancing cross-
border services and reducing the administrative burdens, 
particularly for small and medium-sized enterprises. 
The significance of the latter objectives is manifested by 
proposing the free movement of services as the legal basis 
(Article 53(1) and 62 TFEU). With this background it is 
likely that the Enforcement Directive will be interpreted 
as a co-ordination of what measures the Member State 
are allowed to adopt in relation to posting undertakings in 
order to secure the rights of the posted workers according 
to the Posting of Workers Directive. When a system of 
cooperation on information has been put in place, then 
the Member States will have less scope to demand 
information directly from the posting undertakings.46 In 
this way the Enforcement Directive might – just as the 
Posting of Workers Directive – pre-empt the host state’s 
power in relation to posting undertakings.

Second, by pointing out which methods of enforcement 
should be employed, and thereby possibly excluding other 
methods, the Enforcement Directive seems to overlook 
how closely the different enforcement mechanisms are 
linked to institutional arrangements in different Member 
States. The main focus in the proposed Directive is on 
administrative enforcement rather than empowering 
trade unions or other parts of the civil society (although 
these are by way of exception mentioned from time to 
time). Further, by establishing at Union level which 
methods for enforcement should apply, the proposal risks 
obstructing development of other methods. For instance, 
in the Swedish building sector, a system for standardised 
and mandatory ID cards is being developed by the social 
partners. A demand for such an ID card might not be in 
line with the Directive. In this way the proposal seems 
to neglect the need for legal and institutional evolution 
through mutual learning, which has often have been an 
essential part of EU social policy.47
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