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EUROPEAN POLICY ANALYSIS

Suspension of EU funds for breaching the 
rule of law – a dose of tough love needed?
Armin von Bogdandy and Justyna Łacny*

Summary

The view from Brussels and some European capitals is that some Member States need 
a dose of tough love. These Member States have been pleased to take the benefits 
of EU membership, but their commitment to European values, particularly the rule 
of law (Article 2 TEU), has been lacking. Suspending transfers of EU funds to these 
recalcitrants has been touted as the type of tough love needed.

Accordingly, the Commission has presented a Draft Regulation that authorises the EU 
institutions to suspend EU funds if a Member State is found to engage in systematic 
breaches of the rule of law. In other words, the transfer of EU funds to the Member 
State would be made conditional upon their continuous respect for the rule of law 
(therefore known as ‘the conditionality mechanism’). This paper comments on this 
Draft as first proposed by the Commission and amended during the first reading in the 
European Parliament. The analysis reveals that, although the conditionality mechanism 
could be lawfully introduced in EU law, the proposed model of its application raises 
serious doubts in terms of legal certainty. In addition, rather than being solely targeted 
at Member States that systematically breach the rule of law, its application may 
inadvertently lead to a loss of EU funds by those who should benefit from them.

* Armin von Bogdandy is Professor and Director at the Max Planck Institute for Comparative Public 
Law and International Law in Heidelberg. Justyna Łacny is Professor at the Warsaw University of 
Technology, Department of Administration and Social Sciences.
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1  Introduction
The European Union is a community of law1 
and values2 in which the rule of law takes a 
prominent place. The rule of law is the backbone 
of modern constitutional democracies and ensures 
that all public powers act within the constraints 
set out by law, in accordance with the values of 
democracy and fundamental rights and under the 
control of independent and impartial courts3. In 
recent years, however, some Member States have 
systemically breached the rule of law, and it is a 
common diagnosis that the EU lacks effective 
legal instruments to stop these violations4. Many 
politicians and citizens believe that this illegitimate 
situation could be changed by suspending EU 
funds earmarked to these States. In response, the 
Commission presented the Draft Regulation which 
aims to make transfers of EU funds to Member 
States conditional upon their respect of the rule of 
law (known as the rule of law conditionality). 

”The European Union is a 
community of law and values 
in which the rule of law takes 
a prominent place.”

This paper will comment on this Draft as first 
proposed by the Commission5 and as amended 
during the first reading in the European 
Parliament6. It focuses on the following elements 
of rule of law conditionality that raise the most 
concerns as regards their legality, namely 

• the vagueness of the notion of ‘generalised 
deficiency as regards the rule of law in a 
Member State’; 

• unknown measures to be applied under the rule 
of law conditionality; 

• voting on the initiation of the process of 
suspension in the Council by reverse QMV; 

• the impact of [an adverse finding on] the rule 
of law conditionality on the Member States and 
the end beneficiaries of EU funds. 

1.1 The rule of law and EU funds 

EU funds are significant drivers for social and 
economic growth in many Member States7. 
However, even Member States with a lengthy 
history of violations of the rule of law receive 
extensive amounts of EU funds. For example, 
Poland8 is the largest overall recipient taking in 
86 billion EUR from various European Structural 

and Investment Funds (the ESIF) in the MFF 
2014–2020, and Hungary9 is the largest recipient 
of EU funds on a per capita basis, with more than 
95% of all public investments in the MFF 2014–
2020 co-financed by the EU 10. Maintained by 
strong electoral mandates, the populist governing 
parties in these States inter alia interfere with the 
independence of the national judiciary and increase 
state control of other institutions, including the 
media. The Court of Justice of the European Union 
(CJEU) has already found breaches of the rule of 
law in some cases brought against these States. The 
case against Hungary (see C-286/12 Commission v. 
Hungary) concerned equal treatment of judges and 
prosecutors in employment relations. Cases against 
Poland (see C-619/18 Commission v. Poland, 
C-192/18 Commission v. Poland, and C-47/20 
Commission v. Poland, the latter case is pending) 
also concerned the independence of judges and the 
system of organisation of the judiciary. 

In this situation, it is often commented that respect 
for EU values must be ensured throughout all EU 
policies, including the EU budget11, and that it 
is ‘a curious omission’ that the EU does not insist 
on observance of the rule of law as a condition for 
the receipt of EU funds12. Many suggest that the 
suspension of EU funds would be a significant 
motivator for Member States to restore the rule of 
law as well as a clear message that the EU does not 
subsidise States that violate it13. Two possibilities 
for effecting such suspensions are examined: 

1. using the EU secondary legislation currently in 
place; 

2. adopting a new piece of secondary legislation, 
one specifically designed to protect the rule of 
law by potentially suspending the provision of 
EU funds. 

Some legal scholars suggest that EU secondary law 
already allows the Commission to suspend transfers 
of EU funds to Member States that violate the rule 
of law.14 They claim that the Common Provisions 
Regulation (hereafter: CP Regulation) provides for 
such a possibility15. The CP Regulation contains 
rules on the distribution of the European Structural 
and Investment Funds (ESIF), which are to be used 
to finance implementation of the cohesion policy. A 
similar approach could also allow for the suspension 
of EU agricultural funds that are transferred for 
the implementation of the Common Agricultural 
Policy (CAP)16. Under the CP Regulation, the 
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Member States in receipt of ESIF must establish 
a ‘management and control system’ and ensure its 
effective functioning17. This system, comprised of 
national bodies undertaking specific tasks related 
to the distribution of EU funds in the Member 
State, should guarantee that these funds are spent in 
accordance with EU law. If the Commission finds 
a serious deficiency in the effective functioning of 
this system or irregular spending of these funds 
in a Member State, it is authorised under the CP 
Regulation and CAP/EFSI Regulations to suspend 
the payments of these funds to the Member 
State18 or to recover it from this Member State by 
imposing financial corrections19, thereby leading to 
the possibility of a definitive loss of the EU funds 
by this Member State. It is claimed that systemic 
violations of the rule of law by a Member State, for 
example, that undermine its judicial independence, 
could be classified as a serious deficiency in the 
effective functioning of the management and 
control system20. 

So far, the Commission seems not to have explored 
either of these possibilities provided under the CP 
Regulation and the CAP regulation. Instead it has 
proposed the new Draft Regulation to establish 
the rule of law conditionality. This is the subject 
of this paper. The reason for the Commission’s 
hesitation is the lack of a clear legal basis that 
allows it to suspend EU funds or impose financial 
corrections on Member States for breaches of the 
rule of law. Both the CP Regulation and CAP/ESIF 
Regulations put forward closed definitions of the 
circumstances in which one of these sanctions can 
be imposed, and a breach of the rule of law is not 
mentioned in these definitions. Both instruments 
lead to serious financial consequences for the 
Member State since they result in a temporary 
discontinuation of the transfer of EU funds 
(suspension of the EU funds) or an obligation 
to return the funds already obtained (financial 
corrections). This makes both options look like 
sanctions, which, in light of the CJEU case law, 
requires a solid legal base. According to the CJEU, 
respect for the principles of legal certainty requires 
that provisions imposing sanctions must be 
formulated clearly and precisely21.

1.2 Conditionality in EU law

Conditionality is an EU policy tool which has 
been in use since the late 1980s22. Its core tenet 
is that Member States are prompted to comply 

with requirements established under EU law in 
return for advantages to be received. Additionally, 
compliance should continue because, if it does not, 
the States risk losing the advantages, particularly 
the financial ones.  

”Conditionality is an EU policy 
tool which has been in use 
since the late 1980s.”

Conditionality was initially applied in the EU’s 
external relations: the EU made the granting of 
humanitarian aid to third countries conditional 
upon their respect for human rights23. Increasingly, 
conditionality is being used in the EU’s internal 
relations as well. ‘Macroeconomic conditionality’ 
was introduced in 1994 to support the 
establishment of the European Monetary Union. 
It conditioned access to the Cohesion Fund by 
the less developed Member States (then Greece, 
Ireland, Spain and Portugal) on their compliance 
with the EU budgetary deficit rules. It has been 
enforced only once, against Hungary in 2012, 
when EU funds were suspended for three months, 
albeit there was no actual cut-off in funding24. 

In the MFF 2014–2020, two new types of financial 
conditionality were adopted: ex-ante conditionality 
and ex-post macroeconomic conditionality. To 
receive initial payment from the ESIF under 
‘ex-ante conditionality’, the Member States 
had to fulfil specific conditions related to their 
capacity to properly absorb these funds by the 
end of 2016. The EU funds could be suspended 
if, during any interim review, it was discovered 
that the Member States had stopped fulfilling the 
conditions. According to ‘ex-post macroeconomic 
conditionality’, if Member States suffer from 
macroeconomic imbalances during the budget 
cycle, the Commission can ask them either to 
rearrange their plan for ESIF or to suspend it. 
Legal scholars claim that the new CP Regulation 
for the MFF 2021–2027 should explicitly demand 
respect for the rule of law as a precondition to the 
receipt of EU funds, and foresee suspension if this 
rule is breached25. It is also stated that access to EU 
funds should be limited to those Member States 
that participate in the European Public Prosecution 
Office.

Such a use of conditionality marks a shift towards 
a more generalised ‘conditionality culture’ in the 
relations between the EU and its Member States. 
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The compliance function that conditionality 
is aimed to ensure was initially intended to be 
fulfilled by the principle of sincere cooperation 
(Article 4 (3) TEU). The shift from the principle 
of loyal cooperation to the rule of conditionality 
was brought about by the 2004 enlargement, with 
its concern that some ‘new Member States might 
be reluctant to fully fulfil their EU obligations.’26 
Calls for the establishment of the rule of law 
conditionality, which allows for the suspension of 
EU funding to Member States that systematically 
breach the rule of law, goes further down this route. 

2  Characteristics of the instrument

2.1 Legal basis

The Commission bases the Draft Regulation that 
establishes the rule of law conditionality on Article 
322 (1) (a) TFUE. This provision authorises 
the European Parliament and the Council to 
adopt regulations containing financial rules 
determining inter alia procedures for establishing 
and implementing the EU budget. This provision 
is commonly applied as a legal basis for adopting 
Financial Regulations—the main EU secondary 
budgetary law (presently the Financial Regulation 
no 2018/1046). 

”This legal basis indicates that 
the rule of law conditionality is 
conceived as an instrument to 
ensure sound implementation 
of the EU budget.”

This legal basis indicates that the rule of law 
conditionality is conceived as an instrument to 
ensure sound implementation of the EU budget 
(Article 317 TFUE). By checking the rule of 
law observance and suspending EU funds if 
infringements are detected, the Commission would 
perform its roles as the guardian of the Treaty 
(Article 17 (1) TEU) and as the EU institution 
responsible for implementation of the EU budget 
(Article 317 TFEU). 

2.2 Requirements 

One requirement for launching the rule of law 
conditionality consists in finding that there is a 
‘generalised deficiency as regards the rule of law’ 
in a Member State. Such a generalised deficiency 
is defined as a widespread or recurrent practice or 

omission or a measure by public authorities which 
violates the rule of law and affects or risks affecting 
the principle of sound financial management or 
the protection of the financial interests of the EU.27 
Violations of the rule of law must have a systematic 
or a common character in a Member State.  
A single infringement of this rule would not 
suffice28. Moreover, a systematic infringement of 
the rule of law should affect, or risk affecting, EU 
funds, more specifically, the sound management 
and protection of EU funds. Both notions have 
their roots in EU treaties.  

The principle of sound financial management29 
relates to the implementation of the EU budget, a 
task which is entrusted to the Commission (Article 
317 TFEU). According to Financial Regulation 
no 2018/1046 (the main EU secondary budgetary 
law act), the implementation of the EU budget 
requires the Commission to carry out different 
activities, for example, to manage, monitor, control 
and audit.30 The Commission implements the EU 
budget in cooperation with the Member States, 
on its own responsibility and within the limits of 
the appropriations, showing proper regard for the 
principles of sound financial management. The EU 
budget must also be implemented in accordance 
with the principles of economy, efficiency and 
effectiveness31. The CJEU holds that the principle 
of sound financial management (applied in the area 
of the EU funds) corresponds to the principle of 
sincere cooperation (as applied more generally in 
EU law)32. The CJEU often recalls this principle in 
the context of EU rules that establish tasks related 
to the management and spending of EU funds to 
underline the necessity of ensuring the integrity of 
their distribution33.

The rule of law conditionality should also protect 
the financial interests of the EU against losses 
derived from systemic infringements of the rule 
of law by the Member States34. The notion of 
‘protection of the financial interests of the Union’ 
as used in the TFEU35 is defined in EU secondary 
law36 and has been clarified by the CJEU.37 It 
applies to revenues, expenditures and assets 
covered by the EU budgets; the budgets of the EU 
institutions, bodies, offices and agencies established 
under the EU Treaties; and budgets managed and 
monitored by these institutions, bodies, offices 
and agencies. Article 325 TFEU, the main Treaty 
provision relating to the financial interests of 
the Union, obliges the Member States and the 
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EU institutions to counter fraud and any other 
illegal activities affecting these interests through 
deterrent measures, and such deterrent measures 
should ensure the effective protection of these 
interests. In turn, the Member States should take 
measures to counter fraud that affects the financial 
interests of the EU in the same way as they counter 
fraud affecting their own financial interests (the 
assimilation principle). 

2.3 Procedure 

While the Commission and the European 
Parliament generally agree on the idea of launching 
the rule of law conditionality, their proposals for 
the procedures for its application considerably 
differ. A key issue is the EU institution that would 
adopt a decision initiating the rule.  

”While the Commission and 
the European Parliament 
generally agree on the idea 
of launching the rule of law 
conditionality, their proposals 
for the procedures for its 
application considerably 
differ.”

The Commission proposes that it would conduct 
a rule of law inquiry by itself. When assessing the 
situation in a Member State, the Commission 
could request information from this Member 
State and take into account all data, including 
judgments of the CJEU, reports of the European 
Court of Auditors (ECA) and recommendations 
of international organisations. If the Commission 
finds a generalised deficiency as regards the rule of 
law in a Member State, it shall submit a proposal 
to the Council for an act to implement the 
appropriate measures38.

The European Parliament has proposed two 
modifications to this procedure. 

• The first concerns the establishment of 
an advisory panel of independent experts 
(hereafter: the Panel) entrusted with the task 
of continuous monitoring of the rule of law 
situation in all the Member States39. The Panel 
would perform its task in a twofold manner. It 
would adopt ad hoc opinions on specific cases 
of generalised deficiencies as regards the rule 

of law, with such cases being brought to its 
attention by the Commission. In addition, the 
Panel would annually assess the health of the 
rule of law in all Member States and publish its 
findings. 

• The other modification introduced by the 
European Parliament would oblige the 
Commission to apply the ‘Copenhagen criteria’ 
(Article 49 TEU) for assessing compliance with 
the rule of law by Member States40. 

After the Commission has identified a generalised 
deficiency as regards the rule of law in the Member 
State, the subsequent action consists of adopting a 
proposal for an act to implement the appropriate 
measures to be taken by the Council. Given the 
individual and specific nature of this proposal, it 
may be assumed it would be a decision (Article 288 
(4) TFEU). Particular attention needs to be paid 
to the majority necessary to approve this proposal 
because it would be voted on by the Council 
by reverse QMV41. This means that a proposal 
would be deemed to have been adopted unless the 
Council rejects it by a QMV within one month of 
the submission of the proposal by the Commission. 
Additionally, the Council may amend this proposal 
by a QMV, with no time limit established for 
such an amendment (see point 3.3). Reverse QMV 
avoids the unanimity requirement of Article 7 (2) 
TEU as well as the 4/5 majority required by Article 
7 (1) TEU, both of which have been exploited by 
Hungary and Poland, who have formed a coalition 
in which each State makes the imposition of 
sanctions against the other impossible.

The European Parliament foresees the adoption 
of two decisions, both by the Commission. In the 
first decision, which would be addressed to the 
Member State concerned, the Commission would 
indicate a specific measure to be imposed on this 
Member State under the rule of law conditionality 
(e.g., suspension of EU funds, see point 3.2). In 
the second decision, which would be addressed 
to the European Parliament and to the Council 
(the EU budgetary authority), the Commission 
would indicate an amount of EU funds adopted 
in the first decision (e.g., the amount of EU funds 
suspended) and that amount would be classified 
as an EU budgetary reserve. Both decisions are 
considered to be adopted unless the European 
Parliament (acting by a majority of the votes cast) 
or the Council (acting by QMV), amend or reject 
it within four weeks of its receipt42. 
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The sanctioned Member State would be authorised 
at any time to provide the Commission with 
evidence that it has remedied or eliminated 
the generalised deficiency. On this basis, the 
Commission would assess the situation in this 
Member State with a view to the adoption of a 
proposal for a decision lifting the measures applied 
under the rule of law conditionality43. This decision 
would be issued by the EU institutions that have 
adopted it—by the Council (as the Commission 
proposes) or by the Commission (as the European 
Parliament proposes)44.

3  The relationship to Article 7 TEU 
Since a suspension of EU funds as envisaged under 
the rule of law conditionality (Draft Regulation) 
could also be the consequence of a suspension of 
rights of the Member States enshrined in the EU 
Treaties under Article 7 (3) TEU, the relationship 
between these two instruments needs to be clarified. 

The legal nature of the suspension undertaken, 
based on Article 7 (3) TEU, is not determined 
by the Treaties. The provision simply provides 
an example (suspension of the voting right in 
the Council); otherwise the provision describes 
such actions by using the neutral term ‘measure’. 
It is broadly accepted that the Council’s actions 
based on Article 7 (3) TEU constitute political 
sanctions45. It should thus be determined whether, 
under Article 7 TEU, the suspension of EU funds 
is permitted.

Prima facie, suspension of EU funds is permitted 
under Article 7 (3) TEU. Receiving EU funds is 
a right that the Member States benefit from as a 
result of their EU membership, and the amounts 
received are set out in the MFF Regulations. By 
suspending transfer of the EU funds, a Member 
State is temporarily deprived of the possibility to 
enjoy its right to the receipt of funds that derives 
from the Treaties.

”It thus follows that the 
suspension of EU funds to 
Member States that are 
systematically breaching the 
rule of law would be possible 
both under Article 7 (3) TEU 
and the Draft Regulation.”

It thus follows that the suspension of EU funds to 
Member States that are systematically breaching the 
rule of law would be possible both under Article 7 
(3) TEU and the Draft Regulation. The question 
is how to understand such ‘dedoublement’ and 
whether it amounts to an illegal circumvention of 
the structures of Article 7 TEU. 

One way to construe the relationship between 
the provisions is that Article 7 TEU has a 
primary role and the rule of law conditionality 
supplements it. Article 7 TEU provides a general 
framework for a suspension of rights of the 
Member States that derives from the application 
of the EU Treaties, which includes transfers of 
the EU funds for breaches of the rule of law, and 
the Draft Regulation which ensures its practical 
implementation. Based on this reasoning, the 
suspension of EU funds under the rule of law 
conditionality would, in legal terms, constitute 
a ‘measure’ within the meaning of Article 7 (3) 
TEU. Following this logic, the suspension of 
EU funds would first have to be imposed under 
Article 7 (3) TEU and only then under the rule of 
law conditionality. In this scenario, however, one 
breach of the rule of law would be double-checked 
in two different procedures – first under Article 7 
TEU and then under the Draft Regulation. At a 
glance, this seems counterproductive. It should also 
be noted that decisions made under Article 7 TEU 
and under the rule of law conditionality would 
differ, depending on the political ambience, not to 
mention how unpractical and time-consuming this 
may be. If one assumes that the reason to create 
the rule of law conditionality is to overcome the 
difficulties of the Article 7 procedures, the idea 
to merge the Article 7 TEU and the rule of law 
conditionality makes little sense.  

The second option is based on the argument of 
procedural effectiveness, or the effet utile principle. 
Under this option, Article 7 TEU and the rule of 
law conditionality are parallel and independent of 
each other because their legal nature is different. 
The Article 7 TEU procedure is a political one, 
while the rule of law conditionality is a legal 
proceeding. Under Article 7 TEU, decisions are 
made by a political body (the Council and the 
European Council) based on political assessments. 
The judicial control of the legality of these 
decisions made by the CJEU is limited only to 
reviewing the procedural requirements stipulated 
in Article 7 TEU (Article 269 TFEU). This 
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procedure aims exclusively to eliminate breaches 
of the values on which the EU is based, including 
the rule of law. In contrast, the objective of the 
rule of law conditionality is more clear-cut, as it 
should safeguard EU funds or, more precisely, 
their sound management (Article 317 TFEU) 
and protection (Article 325 TFEU) against losses 
resulting from systematic breaches of the rule of 
law in the Member State. Decisions are based on 
an assessment of the legal criteria established under 
the Draft Regulation, namely the existence of a 
generalised deficiency as regards the rule of law 
in the Member State. The key decisions are taken 
by the Commission—the guardian of the EU 
Treaties (Article 17 TEU) and a body which is also 
responsible for the EU budget (Article 317 TFEU). 
The legality of these decisions is fully controlled by 
the CJEU under an action for annulment (Article 
263 TFEU). This kind of jurisdiction of the CJEU 
significantly strengthens the legal position of the 
targeted Member State in comparison to the purely 
procedural checks performed by the CJEU under 
Article 7 TEU. It can thus be concluded that 
Article 7 TEU and the rule of law conditionality 
are parallel and independent of each other.  

”It can thus be concluded that 
Article 7 TEU and the rule of 
law conditionality are parallel 
and independent of each 
other.”

On this basis, the question to be tackled can be 
stated as: Is the rule of law conditionality (the Draft 
Regulation) an illegal circumvention of Article 7 
TEU? Article 7 TEU does not contain an explicit 
statement as to whether other EU institutions may 
defend European values using other instruments. 
Thus, the general rules apply. It is well established 
that a specific procedure designed to deal with a 
certain problem does not exclude the development 
of other instruments46, a core doctrine since the 
Van Gend en Loos judgement47. Accordingly, it 
is, in principle, legally possible to develop new 
instruments48 or to use the EU budget to defend 
European values.

4  Problems 

4.1 The notion of generalised deficiency 

The Draft Regulation defines a generalised 
deficiency (a premise necessary to launch a rule of 

law conditionality) as the systematic conduct of 
public authorities in a Member State in violation of 
the rule of law which affects or is likely to affect EU 
funds or their management. To limit this broadly 
worded definition which leaves considerable 
room for interpretation, the Commission and the 
European Parliament have established specific 
examples of such deficiencies.

The Commission provides for two lists of such 
examples. 

• The first list includes, generally speaking, the 
conduct of national authorities (administrative, 
investigative and judicial) related to EU funds. 
Deficiencies defined here do not have to be 
very serious, for example, practices of a national 
authority affecting the effective and timely 
cooperation with the European Anti-Fraud 
Office (OLAF) or European Public Prosecutor’s 
Office.49 

• The second list of examples is related exclusively 
to the national judiciary and concerns its 
constitutional requirements (e.g., judicial 
independence), its good administration (e.g., 
lack of relevant financial and human resources) 
and its repressive actions (e.g. prosecuting, 
sanctioning). In this instance, deficiencies do 
not have to directly affect or risk affecting the 
financial interest of the EU.  

The European Parliament has also created two lists 
of examples of generalised deficiencies. 

• The first list relates to the conduct of national 
administration and courts. It lists the following 
actions: the failure to prevent, correct and 
sanction arbitrary or unlawful decisions made 
by public authorities; limiting the availability 
and effectiveness of legal remedies; the lack of 
implementation of judgments; limiting effective 
investigation and prosecution; and sanctioning 
breaches of the law. This list also includes 
‘endangering the administrative capacity of 
Member States to respect the obligations of 
Union membership, including the capacity to 
effectively implement EU law’. Last, but not 
least, measures that weaken the protection of 
confidentiality of communications between 
lawyers and clients are also incorporated50. 

• The second list contains examples of general 
deficiencies that specifically endanger, or risk 
endangering, financial interests of the EU51. 
This list encompasses the general deficiencies 
of the Commission’s first list52 as well as two 
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new breaches, one concerning the Copenhagen 
criteria53 and the other fundamental rights.54 

To sum up, the notion of generalised deficiencies 
as regards the rule of law and the premise necessary 
to launch the rule of law conditionality have 
been extremely broadly formulated. This general 
formulation might be crucial from the point of 
view of the principles of legal certainty. According 
to CJEU, this principle requires that provisions 
imposing sanctions on entities must be formulated 
clearly and precisely, so that the entities can 
determine with certainty the scope of their rights 
and obligations and take appropriate action55. 
This principle should be rigorously observed, 
particularly in the case of provisions that have or 
may have a financial impact. Viewed in this light, 
the notion of a generalised deficiency as regards 
the rule of law might be attacked for not being 
sufficiently clear and precise, at least not if one 
considers the deterrent nature that the rule of law 
conditionality may have on the Member State and 
other beneficiaries (see point 4.4). In taking actions 
against Member States for breaching the rule of 
law, EU institutions must be careful not to frustrate 
the rule of law56. 

”In taking actions against 
Member States for breaching 
the rule of law, EU institutions 
must be careful not to 
frustrate the rule of law.”

4.2 The measures to be applied 

Under the rule of law conditionality, specific 
measures would be imposed on the Member 
States. For EU funds under the so-called shared 
management57 for implementation of the CAP and 
the cohesion policy (70% of the EU’s budgetary 
expenditures)58, the following measures would 
apply: suspension of the approval of programmes or 
amendments thereof; 

• suspension of commitments; 
• reduction of commitments, including through 

financial corrections or transfers to other 
spending programmes; 

• reduction of pre-financing; an interruption of 
payment deadlines;

• suspension of payments59. 
The Draft Regulation does not establish what 
these measures should look like or how they 

would operate in practice. The application of 
these measures requires that they are linked to the 
specific sectoral regulations which provide rules 
for the spending of the EU funds for specific EU 
policies. However, the Draft Regulation does not 
contain such references. Thus, such references at this 
point in time present the problem that these sector 
regulations are currently in the legislative processes 
heading towards the new MFF 2021–202760.  

These measures can be taken at various stages 
of the implementation of EU policies: from the 
stage of approval of national programmes by 
the Commission to the stage of making legal 
commitments by the Commission, followed by 
the payment of the EU funds to the Member 
States. These measures consist of suspending EU 
funds, and this will be the primarily focus of the 
remainder of this paper. 

As to the measures, the same criticism of vagueness 
applies. The CJEU requires that any provision 
imposing sanctions should be formulated clearly 
and precisely. Viewed in this light, neither the 
premise of launching the rule of law conditionality 
nor measures imposed under it are clear or precise. 

At the same time, some credit should be given 
to the Draft Regulation as it provides criteria 
which the EU institutions should consider 
when imposing measures under the rule of law 
conditionality. Accordingly, these measures should 
be ‘proportionate to the nature, gravity, and scope 
of the generalised deficiency as regards the rule of 
law’61. The requirement of proportionality between 
the generalised deficiency, on the one hand, and 
measures adopted, on the other hand, signifies that 
these measures are deemed as sanctions imposed 
upon the Member State for systematic breaches 
of the rule of law. Under EU law, the principle of 
proportionality is the sine qua non condition of the 
adoption of any sanctions imposed as the result of 
an infringement of a law. 

4.3 Reverse QMV

The Draft Regulation provides that a decision 
imposing measures under the rule of law 
conditionality would not be adopted under the 
standard legislative procedures provided by the 
EU Treaties (the most commonly applied are the 
ordinary or special legislative procedures62), but 
rather under a specific procedure. It foresees that 
the Council would not vote on this decision by the 



www.sieps.se 9 of 15

  EUROPEAN POLICY ANALYSIS

June 2020:7epa

QMV, which is the standard method for casting 
votes provided by the EU Treaties, but by reverse 
QMV, which has no explicit basis in the Treaties. 

In the case of reverse QMV, a proposal submitted 
by the Commission is adopted unless the legislature 
(the Council) rejects or amends it by QMV in a 
vote held in a given time period. Following this 
period, a decision is considered adopted. Thus, 
in the case of reverse QMV, a failure to obtain the 
QMV necessary to block or change a proposal 
results in its adoption (in the wording of the Draft 
Regulation, ‘the decision shall be deemed to have 
been adopted’). Under reverse QMV, abstention 
counts as positive votes, forcing the Member 
States to take a clear position and obliging them 
to explicitly vote against the proposal, rather than 
following a more politically expedient route of 
abstention. It follows that if the Commission seeks 
to suspend EU funds to a Member State, it will 
be much easier under reverse QMV than under 
QMV. According to the Commission, the idea 
of voting on a decision launching the rule of law 
conditionality by reverse QMV is dictated by the 
necessity to protect EU funds63. 

It is not the first time that voting in the Council 
by reverse QMV is to be introduced as a remedy to 
ensure its effective implementation. Such voting 
was established in 2011 to strengthen enforcement 
of the EU fiscal policy. Under EU fiscal rules 
(Article 126 TFEU), Member States must avoid 
excessive government deficits (3% of GDP) and 
debt (60% of GDP) and must maintain sound 
and sustainable public finance. The Member 
States have signed the Stability and Growth Pact 
(the SGP) to facilitate implementation of these 
rules by establishing a system to monitor their 
budgetary situation. Under the SGP (‘preventive 
arm’), Member States submit yearly compliance 
reports that present expected fiscal development 
plans. If a Member State does not comply with 
EU fiscal rules, an ‘Excessive Deficit Procedure’ 
(EDP) is initiated under the SGP (‘corrective 
arm’). If despite multiple warnings this situation 
remains, sanctions can be imposed on this Member 
State. In 2011, in the face of the world financial 
crisis, enforcement of the SGP was strengthened 
by the adoption of the ‘Six Pack’, ‘Two Pack’ and 
‘Fiscal Compact’. These acts provide for financial 
sanctions: interest-bearing deposits, non-interest-
bearing deposits and fines to be imposed on the 
Member States for recurrent breaches of the EU 

fiscal rules64. Under the Fiscal Compact, these 
sanctions are imposed by the Council by reverse 
QMV. 

In both cases, that is, the rule of law conditionality 
and sanctions imposed for breaches of the EU 
fiscal rule, voting on their adoption by the Council 
by reverse QMV facilitates adoption of sanctions 
against Member States. This procedure is not 
foreseen under the EU Treaties. Article 16 (3) TEU 
foresees that the Council acts by QMV except 
where the Treaties provide otherwise. There is no 
provision under the EU Treaties that authorises the 
Council to vote under reverse QMV. This inevitably 
raises questions about the legality of the provisions 
in the Draft Regulation. 

”There is no provision 
under the EU Treaties that 
authorises the Council to vote 
under reverse QMV.”

One might respond by noting that applying the 
sanction is not a legislative act but an executive 
one. It certainly is an executive measure because it 
applies a regulation in a concrete situation. As an 
executive measure, it could be completely in the 
hands of the Commission. Therefore, giving some 
voice to the Council cannot make the procedure 
illegal. Since legality of sanctions adopted for 
breaches of the EU fiscal rules by the Council 
under reverse QMV was not contested before the 
CJEU, its position on this issue is unknown.

4.4 On the impacts 

4.4.1 On Member States 

According to the Draft Regulation, if EU funds 
are suspended under the rule of law conditionality, 
the relevant amounts are re-entered into the 
EU budget subject to the provisions of Article 7 
Draft MFF Regulation65. This re-entering allows 
their future reutilisation. It is proposed that EU 
funds suspended in year ‘n’ due to a generalised 
deficiency as regards the rule of law may not be 
re-entered into the EU budget later than in the year 
‘n’+266. On top of this, from year ‘n’+3, suspended 
EU funds are entered in the Union Reserve for 
Commitments (hereafter: Union Reserve)67. This 
Union Reserve is a new financial instrument to 
be financed from, inter alia, funds committed to 
the EU budget but ultimately not spent for the 
implementation of EU programmes.  
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At face value, the rule of law conditionality should 
only lead to a temporary suspension of EU funds, 
thus motivating errant Member States to promptly 
eliminate the breaches. If the rule of law situation 
improves, the EU funds should be returned to the 
States. However, this may not happen because of the 
‘n+2’ rule as it authorises the Commission to enter 
into the EU budget only the amounts of EU funds 
suspended under the rule of law conditionality 
which were lifted within two years (year ‘n’+2) 
from the year they were suspended (year ‘n’). After 
these two years, the Commission will no longer 
have a legal basis to enter these amounts into the 
EU budget. They would then be entered into the 
Union Reserve and distributed among all Member 
States. A Member State whose EU funds have been 
suspended under the rule of law conditionality 
has only two years from the year of suspension 
(year ‘n’) to remedy the generalised deficiency68. If 
the Member State fails to undertake these actions 
during the two-year period, it loses the suspended 
EU funds. Conducting all these actions within 
two years can be extremely difficult, considering 
that the elimination of the breaches of the rule of 
law is usually time-consuming and further time is 
necessary for the proceedings in the EU institutions 
to lift the suspension. It follows that application of 
the rule of law conditionality may relatively easily 
result in the permanent loss of EU funds.69 

4.4.2 On the beneficiaries 

In principle, the rule of law conditionality should 
solely affect the Member State that is systematically 
breaching the rule of law, and the suspension of 
EU funds should not in any way influence the 
beneficiaries of these funds (e.g., entrepreneurs, 
employees, researchers). To achieve this objective, 
the Draft Regulation foresees that, unless the 
decision initiating the rule of law conditionality 
provides otherwise, its adoption does not affect 
the obligation of the Member State to implement 
the programme or fund those affected by the 
suspension and, in particular, the obligation to 
make payments to the beneficiaries of EU funds70. 
The State must continue to implement programmes 
financed from these funds and make payments to 
beneficiaries from its own revenue. 

One can assume that there is a need to protect the 
beneficiaries against the possibility that Member 
States will cease to make payments to them due 
to the suspension of EU funds. Thus, the Draft 
Regulation should provide for legal measures to 

protect beneficiaries. Unfortunately, this is not the 
case71. Thus, cutting the EU funds of the Member 
States systematically breaching the rule of law, or 
to be more specific their governments, can easily 
end up penalising the beneficiaries rather than 
these States. Suspending EU funds could end up 
harming the very people it is trying to protect. 
This creates a moral dilemma for the EU on how 
to prompt the government to improve the rule 
of law situation without involuntarily punishing 
its citizens. A potential solution could be that the 
Commission itself manages the EU funds and 
disburses them directly to beneficiaries or through 
other channels, such as NGOs or a body of 
national experts72. However, such a solution does 
not appear in the Draft Regulation nor is it on the 
horizon.

”Suspending EU funds could 
end up harming the very 
people it is trying to protect.”

The European Parliament has tried to remedy 
this problem and to strengthen the legal 
protection of beneficiaries73. It has proposed that 
the Commission should provide guidance for 
beneficiaries, via a website, on the obligations 
of Member States to implement the programme 
and in particular to make payments to them. The 
Commission should also provide, on the same 
website, tools allowing beneficiaries to inform it of 
any breaches of these obligations. Such information 
should be accompanied by a proof that beneficiaries 
have lodged a complaint to the competent national 
authority. Beneficiaries informing the Commission 
would be protected under the proposed Directive 
on whistle-blower protection.74 

The above rules would establish a communication 
channel between the Commission and beneficiaries 
on eventual negative effects. It is, however, rather 
doubtful whether such communication itself may 
effectively protect beneficiaries. What could be 
done? There are three potential solutions. 

• First, beneficiaries could apply for the legal 
remedies established under national law 
to claim continuation of payments of EU 
funds from national authorities. This may, 
however, be difficult in Member States in 
which the executive has captured the national 
administration, the prosecution and the 
judiciary. 
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• Second, the beneficiaries could initiate an 
action for damages against the Member State 
claiming it has infringed its obligation under 
the Draft Regulation to make payments of EU 
funds (Francovich liability). The success of such 
a claim also depends on the effectiveness and 
independence of the national judiciary. 

• The Commission’s legal position is more 
meaningful, as it could—as a third solution—
initiate a general infringement action (Article 
258 TFEU) against a Member State ceasing 
to make the payments of EU funds to 
beneficiaries, but this does not bring the money 
to the beneficiaries. The suspension of EU 
funds does not change the legal situation of 
beneficiaries who can claim payments of these 
funds only from the national administration, 
not from the Commission.  

5  Conclusions 
The Draft Regulation does not specify the 
relationship between the rule of law conditionality 
and other EU Treaty procedures that may be applied 
in cases of breaching the rule of law by the Member 
States (see point 1.1). There are, prima facie, no legal 
obstacles to introduce the rule of law conditionality 
to EU law as its legal character (objectives, premises 
and procedure) significantly differs from EU 
Treaty procedures aimed at safeguarding the rule 
of law. The Article 7 TEU procedure is political 
in nature and safeguards all EU values, while the 
general infringement procedure (Articles 258–260 
TFEU) is aimed at any kind of infringement of EU 
law. In contrast, the rule of law conditionality is 
a clear-cut procedure, regulated by EU secondary 
law, aimed at safeguarding EU funds from losses 
that result from systemic infringements of the rule 
of law by the Member States. It is mainly in the 
hands of the Commission as the guardian of the EU 
Treaties (Article 17 TEU) and the body responsible 
for management of the EU budget (Article 317 
TFEU). Any legal disputes could be settled by the 
CJEU under the action for annulment (Article 263 
TFEU).  

Although the general idea 
[...] deserves credit, some 
provisions should be 
reconsidered.

Although the general idea of suspending the EU 
funds earmarked to the Member States that are 

systematically breaching the rule of law deserves 
credit, some provisions should be reconsidered. 

• First of all, the premise for applying the rule 
of law conditionality, namely ‘a generalised 
deficiency as regards the rule of law’, is set 
extremely broad (point 4.1). It helps that the 
Draft Regulation provides some examples, but 
this list is not particularly precise. This might 
be problematic in light of CJEU case law. The 
provisions might be better framed by taking 
into account the standards established in the 
case law of the CJEU and the ECtHR for the 
imposition of sanctions.

• The same can be said about the measures to be 
imposed under the rule of law conditionality 
(point 4.2). These measures are not regulated 
by the Draft Regulation but under EU sector 
regulations that establish spending rules for the 
MFF 2021–2027 to be applied in specific EU 
policies (e.g., agricultural, cohesion). Since these 
regulations are presently under EU legislative 
processes and run independently from the Draft 
Regulation, the final outcome and impact of the 
rule of law conditionality cannot be assessed. 
Surprisingly, the Draft Regulation does not refer 
to these instruments, and this is a deplorable 
omission. 

• There are serious doubts about the legality 
of the procedure of imposing sanctions. This 
decision would be adopted by reverse QMV. 
This procedure places the Commission in a 
privileged position and facilitates the adoption 
of decisions. If the Council is unable to obtain 
QMV to reject the decision (within a month), 
the proposal would become a legally binding 
decision. Establishing such a procedure for 
casting votes that is outside the EU Treaties 
toolbox raises serious legal concerns, although 
one might respond that it is an executive act 
and, for that reason, completely in the hands of 
the Commission. 

• The rule of law conditionality should only 
lead to temporary suspension of EU funds. 
However, a State can easily lose them for good 
because it is difficult to remedy a situation 
wirhin two years (point 4.4.1). The rule of law 
conditionality may turn out to be a far more 
severe financial penalty than envisioned. 

• The Draft Regulation provides beneficiaries 
of EU funds with weak legal protection if the 
Member State stops making payments (point 
4.4.2). The E-communication channel does not 
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look strong. The financial impact of suspension 
may be passed on to the beneficiaries. A legal 
remedy could be an action for damages brought 
against a Member State (the Francovich liability). 
For its part, the Commission could bring a 
general infringement action against this Member 
State to the CJEU (Article 258–260 TFEU).

To conclude, work needs to be done on the Draft 
Regulation so that it protects the rule of law in a 
Member State, all without compromising it at the 
European level. European tough love needs tough 
legal credentials.
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62 Articles 289 and 294 TFUE.
63 Recital 15 preamble Draft Regulation. See critics: the ECA 

opinion No 1/2018, para 12.
64 Articles 4–6 Regulation No 1173/2011, Article 3 Regulation 

No 1174/2011, Article 10 (4) Regulation No 1176/2011; 
Article 7 Fiscal Compact. 

65 Article 6 (3) Draft Regulation (EC proposal).
66 Article 7 Draft MFF Regulation, Article 6 (3) Draft 

Regulation (EC proposal).
67 Article 12 Draft MFF Regulation.
68 Article 6 Draft Regulation (EC proposal). 
69 Para 8 of the ECA opinion No 1/2018.
70 Article 4 (2) Draft Regulation (EC proposal).
71 See critics: the ECA opinion No 1/2018, para 27. 
72 Butler I (2018) Two proposals…, p. 14; Šelih J, Bond I, 

Dolan C (2017) Can EU funds…, p. 12. 
73 Recital 14 preamble and Article 4 (3) (a) and (3) (b) Draft 
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74 COM(2018) 218 final.


